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DIGEST OF CASES (0 



Relating to RaUioay Traffic, and the Rating of Railways, decided in 
the Superior Courts of Law, 



COMPENSATION FOR PERSONAL INJURIES.]— It is not evidence of negli- 
gence on the part of servants of a railway company that they close railway carriage 
doors without warning passengers seated inside the carriage, and not in the act of 
getting in or out, and a passenger so seated whose finger is crushed in the door 
cannot recover damages for personal injuries. Drury v. North Eastern Ry. Co,^ 
[1901] 2 K. B. 322; 70 L. J. K. B. 830; 84 L. T. 668. 

GOODS TRAFFIC.]— 1 The Highland RaUway Company accepted at Inverness a 
piano in a packing case to he delivered at Orkney under a consignment note to this 
effect, '* Ordinary consignment note for traffic carried at company's risk. The Highland 
Railway Company will please receive the under-mentioned goods, and forward them 
subject to the conditions on the back hereof. Senders : L. & Co. ; Consignee, J. G., 
Orkney ; Transit : goods train and steamer, vid Aberdeen. Sender pays carriage to 
Aberdeen ; consignee pays steamer freight." 

One of the conditions at the back was, that in respect of goods booked through by 
the company for conveyance partly by railway and partly by sea, " the company shall 
be exempted from liability " for any loss or damage during the carriage by sea 
from accidents from machinery, boilers and steam. The piano arrived damaged at 
Orkney, delivery was refused, and the sender sued the railway company for damages. 
The latter contended that as there was no through fare, and as they were only 
entitled to hire for the carriage to Aberdeen, they were not liable as carriers beyond 
that point : — Held^ that the consignment note imposed a contract oif the railway 
company to carry the goods from Inverness to Orkney, and that they were responsible 
as carriers for the safe carriage of the goods to Orkney. Logan v. Highland Ry.^ 
2 F. 292. 

2. Where there is a through booking of goods which necessitates their being carried 
over lines owned by different companies, a condition limiting the liability of the 
contracting company to wilful misconduct of its servants on its own line is valid. 
When the goods are damaged in transit, the onus of proving that they were not 
damaged by the wilful misconduct of the servants of the contracting company on its 
line lies on the contracting company. Mahony v. Wdter/ordy Limericky and Western 
By., [1900] 2 Ir. R. 273. 

3. G., having contracted with a railway company that they were to be exonerated 
from liability in respect of the transit of his goods, save when the damage arose from 
their wilful misconduct, delivered at Ballymena station for carriage to Manchester, 
a case of fowls, which the railway company knew to be perishable goods, requiring to 
be forwarded without delay. They failed to despatch the goods by either of two 
trains which would have ensured their arrival in time for the Manchester markets 
on the following morning, for which they were intended, and when the goods did 
arrive in Manchester they were late, and being perishable had deteriorated in value. 



(1) This Digest is a continuation of the Digests in Vols. I. — X. 
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At G.'s instance the consignee refused to take delivery, and G. sued the company for 
the loss occasioned by their wilful misconduct in delaying the goods : — Held, that 
under the circumstances, unreasonable delay, even though entirely unexplained, was 
not sufficient to amount to wilful misconduct, and that it lay upon the plaintiff to 
prove that the defendants intentionally delayed the goods. Oraham v. Belfast and 
Northern Counties By., [1901] 2 Ir. R. 13. 

4*. A machine of the value of 1001. was damaged while In the custody of a railway 
company. The consignee refused to take delivery, and sued the carrier for the value 
of the machine. It was proved that the damaged parts of the machine could be 
repaired at a cost, according to the defendant's witnesses, of 16^, and, according to 
the plaintiffs witness, of 802., in addition to the expense of an expert to adjust them ; 
but the plaintiff's witnesses would not say that in the result the machine would work 
satisfactorily : — Held, that the machine was so much damaged that the consignee 
was entitled to reject it, and that the carrier was bound to pay the full value of the 
machine. Dick v. East Coast Bailioays, 4 F. 178. 

6. A. delivered to a railway company at Peebles a box for carriage to a 
consignee in Edinburgh. At Edinburgh the box, while -in the custody of the 
railway company, was opened by a fishery officer, who took possession of a 
salmon contained in it. Thereafter a criminal prosecution was raised against A. for 
having in her possession a salmon known by her to have been taken from the Tweed 
in close time. A. was tried and acquitted. A. then brought an action against the 
railway company, claiming general damages and the expenses she had incurred in 
defending the prosecution, averring that the damage had been caused by the fault 
of the defendants in allowing the box to be opened and the salmon removed without 
a legal warrant, and by this breach of the contract of carriage : — Held^ that the 
action could not be maintained. BosweU v. North British By. Co., 4 F. 500. 

LEVEL GROSSING.] — A public road crossed a railway by means of a level crossing, 
A horse which was being taken over the level crossing was injured, through one of 
its feet being caught between one of the rails and a chair on which the rail rested, 
owing to the wooden wedge which kept the rail in position not being completely 
driven in. In an action of damages by the owner of the horse against the railway 
company it was proved that the line, including the level crossing, was regularly 
inspected by platelayers twice a day for the purpose, inter alia, of seeing that the 
wedges, which were liable to be displaced by trains passing along the line, were 
properly driven in ; that the crossing had been so inspected within an hour before the 
accident, and that two trains had passed along the line after the inspection and before 
the accident : — Held, that the defendants bad taken all usual and reasonable precau- 
tions to keep the level crossing in a safe and proper condition ; that the accident was 
not due to the fault of the defendants ; and that they were not liable in damages to 
the pursuer. Bell v. Caledonian By. Co., 4 F. 481. 

NEGLIGENCE.] — 1. A railway company is not liable for damage resulting from a 
fire caused by sparks from an engine running on their line, in the absence of negli- 
gence in the construction or use of such engine. Canadian Pacific By. Co. v. Boy, 
[1902J A. C. 220; 71 L. J. P. C. 51 ; 86 L. T. 127. 

2. A railway company, who, for their own convenience in shunting operations 
leave a brake-van or other vehicle in a position and condition not at the time danger- 
ous to other persons, but which to their knowledge may become so if interfered with 
by trespassers, and who also know that there is a risk of such interference and 
consequent danger to others, will, if they might have guarded against the danger by 
the exercise of reasonable care, be liable for any injury, the occurrence of which is 
materially and effectively caused by their want of reasonable care and skill in keeping 
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and placing the vehicle in such a condition and position. McDowell v. Great Western 
By., [1902] 1 K. B. 618; 71 L. J. K. B. 830; 86 L. T. 568. See also Passenger 
Traffic^ Level Crossing, and Compensation for Personal Injuries, 

PASSENGERS' LUGGAGE.]— A passenger travelling with a free pass on conditions 
exempting a railway company from liability for the loss of his luggage, cannot claim 
the benefit of section 14 of the Regulation of Railways Act, 1868, which requires 
notice of such conditions to be posted in the company's office. The Stella, [1900] 
P. 161 ; 69 L. J. P. 70 ; 82 L. T. 390. 

PASSENGER TRAFFIC.]— Railway companies are bound to use proper care and 
skill in conveying their passengers, but they are not liable as common carriers of 
passengers independently of negligence. 

When a passenger was killed in a railway carriage by an explosive illegally intro- 
duced into it : — Held, that the railway company was not liable in damages unless 
guilty of negligence in permitting the fireworks to be brought into the carriage. As 
it was not the duty of the company to search every parcel carried by a passenger, 
the onus was on the plaintifi to show that the parcels containing the fireworks sug- 
gested danger. East Indian Ry, Co, v. Kalidas Mukerjee, [1901] A. G. 396; 70 
L. J. P. C. 63 ; 84 L. T. 210. See also Compensation for Personal Injuries. 

PUNCTUALITY.] — A workman travelled by an early workman's train, which arrived 
late, and he consequently lost a day's wages : — Held, that the railway company were 
not liable, notwithstanding their admitted negligence, because the printed notice on 
the back of the ticket, absolving them from responsibility for delay or detention, was 
a condition incorporated into the contract. Dtickworth v. Lancashire and Yorkshire 
Ry, Co., 84 L. T. 774 ; 49 W. R. 641. 

RATING OF RAILWAYS.]— A signal-box is part of the non-productive property of 
a railway, in respect of which a deduction is allowed from the gross receipts of the 
railway for the purpose of assessing the railway to poor rate in a parish, but is 
rateable locally according to the parochial principle of rating. Midland Ry. v. 
Pontefract Union, [1901] 2 K. B. 189 ;. 70 L. J. K. B. 691 ; 84 L. T. 636. 

STATION.] — 1. When a cabman in a railway station has concluded the business 
which brought him there, and refuses to leave, and persists in refusing to leave, he 
becomes a trespasser, and the railway servants are at conunon law entitled to remove 
him by force if necessary. Wood v. North British Ry. Co., 2 F. 1. 

2. Section 23 of the Regulation of Railways Act, 18G8, enacts : " If any person shall 
be or pass upon any railway, except for the purpose of crossing the same at any 
authorised crossing, after having received warning not to go or pass thereon, every 
person so offending shall forfeit and pay any sum not exceeding forty shillings for 
every such offence." Section 2 of the Act defines " railway " as meaning *• the whole 
or any portion of a railway " : — Held, that a railway station platform was not part 
of a railway within the meaning of section 23, and proceedings under that section in 
respect of trespass on the platform of a station are incompetent. Thomson v. Ore€it 
North of Scotland Railway, 2 F. (Just. Cases) 22. 

STATUTORY OBLIGATION TO CONSUME SMOKE.]— By section 114 of the 
Railways Clauses Consolidation Act, 1845, engines are to be constructed so as to 
consume their own smoke ; and any company using an engine not so constructed 
shall forfeit 52. for every day's user. By section 19 of the Regulation of Railways 
Act, 1868, the offence is extended to engines which are constructed to consume their 
own smoke, but fail to do so through the default of the company or their servants. 
Certain locomotives emitted black smoke ior three minutes on various occasions. 
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Evidence was given that the coal used was smoky coal, and that it was iinnecessary 
for a locomotive to emit smoke for longer than one minute ; hut no evidence was 
given that the locomotives were not constructed on the principle of consuming their 
own smoke, or that the failure to consume their own smoke arose through any default 
of the company : — Held, that there was sufficient evidence to convict under the above 
sections. South-Eastem and Chatham Ry. Co. v. London County Council, 84 
L. T. 632. 

TUNNEL— POSSESSION OF SURFACE BY STRANGER.]— A stranger may, by 
exclusive possession for the statutory period, acquire a title to the surface of land 
situate vertically over a tunnel forming part of a railway company's undertaking, 
even although not superfluous land, and, therefore, land which the railway company 
could not sell or dispose of, together with so much of what is beneath the surface as 
is necessary to the enjoyment of such surface, subject to the right of the railway 
company to the tunnel, and to so much of the underlying and superincumbent strata 
as is necessary for its due and proper enjoyment as a tunnel. He may also acquire 
a title to the space above the surface by the exercise of rights of ownership in such 
space, such as leasing a right to the railway company to carry their telegraph wires 
over the land, where it is not shown that the occupation of the surface is necessary, 
although it may be convenient, for the railway company for the purpose of carrying 
such wires. Midland Ry. Co. v. Wright, [1901] 1 Ch. 788 ; 70 L. J. Ch. 411 ; 84 
L. T. 226. 

UNDUE PREFERENCE.]— An undue preference in the carriage of goods given by 
a railway company to a customer, though contrary to law, is not ultra vires, and no 
action in respect thereof lies against the company or the customer at the instance of 
a shareholder. Anderson v. Midland Ry. Co., [1902] 1 Ch. 869 ; 71 L. J. Ch. 89 ; 86 
L. T. 408 ; 60 W. R. 40. 
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Great North of Scotland and Caledonian Railway 
Companies C). 

Apportionment of Through Ratej— Bonus Mileage— Particulars of Bates 
Necessary— Bailway and Canal Traffic Act, 1888 (61 d 62 Vict. c. 26), 
s, 26 — Written Notice under Sub-section 1— Jurisdiction— Joinder of 
Parties. 

Upon an application under sections 26 and 26 of the Bailway and Canal 
Traffic Act, 1888, to the Railway and Canal Commissioners to fix the apportion- 
ment of " all agreed-on rates chargeable on traffic passing, via the Forth 
Bridge, between stations on the Great North of Scotland railway and on the 
Caledonian railway between Aberdeen and Kinnaber Junction, on the one 
hand, and stations on the south of the Forth Bridge on the other, as between 
the respondents and the applicants, on the footing that the applicants shall 
receive in every case from the said rates as the share belonging to the Forth 
Bridge company, such sum as they would be entitled to receive if the distance 
traversed by such traffic over the Forth Bridge railway were 19 miles more 
than it actually is." 

Held, that such a description of rates is too general and indefinite, and that 
full particulars are required of rates proposed for apportionment, which should 
include their amount, the termini for each rate, and the route between those 
termini, in order that no mistake may occur in the identification of the rates. 

Held, further, that although by sections 104 and 106 of the Caledonian 
and Scottish North Eastern Railways Amalgamation Act, 1S86, the North 
British company were empowered to fix the rates and fares for Scottish east 
coast traffic over their own and the Caledonian company's lines, and it was 
further provided that, after the deduction of certain charges, including the 
proportion of any through rate payable to other companies, the residue of 
such rates and fares should be divided between the Caledonian company and 
the North British company according to the actual distance the traffic 
travelled over their respective railways, or in such proportions as might be 
agreed on between them, or in case of difference as should be settled by the 
arbitrator ; yet the jurisdiction of the Court was not ousted by that of the 

(>) Before Lord Trayner and Commissioners Sir Frederick Peel and 
Viscount CoBHAM, sitting at the Parliament House, Edinburgh. 
B. — ^VOL. XI. 1 
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arbitrator, because the application was not to apportion a through rate, or 
residue of a through rate, between the North British and Caledonian com- 
panies, but to apportion a through rate between all forwarding companies 
engaged in the east coast traffic. 

Sub-section 1 of section 25 of the Hallway and Canal Traffic Act, 18S8, 
which requires "written notice" of the proposed through rate to be given 
to each forwarding company, stating both the amount and the route pro- 
posed, and the proportion of the rate claimed by the company making the 
proposal, had been sufficiently complied with in this case, where each 
forwarding company, including the respondents, had after the opening of the 
Forth Bridge received the aforementioned particulars at meetings of the 
railway clearing-house, of which a written record was kept, although 
written notice had admittedly not been given to each forwarding company 
(per Lord Trayner). 

Since the effect of the application would not be confined to the two 
respondent companies, but would leave a less sum to be divided among all the 
other companies interested, rates with which other companies were concerned 
could not be considered without such companies being joined as respondents 
(per Sir Frederick Peel). 

This was an application ander sections 25 and 26 of the 
Railway and Canal Traffic Act, 1888. 

The applicants were the owning and working companies 
respectively of the Forth Bridge line of railway. The said line 
was constructed under the powers of section 4 of the Forth 
Bridge Railway Act, 1882, and was thereby declared to be in 
substitution for a railway authorised by the Forth Bridge 
Railway Act, 1878, and therein called Railway No. 1. By 
section 14 of the Forth Bridge Railway Act, 1878, it was 
provided as follows : — 

'^ The extra mileage (in this Act called ' bonus mileage ') to 
be charged in lieu of the additional tolls demandable under 
the Forth Bridge Railway Act, 1878, in respect of the use of 
Railway No. 1 of the company, including the Forth Bridge, 
upon traffic between North British stations south of the Tay, 
on the one hand, and places 25 miles south and east of Ratho 
Junction and 45 miles west of Ratho Junction, on the other 
hand, shall be 10 miles, and with regard to all other traffic 
shall be 19 miles." 

The applicants stated that since the opening of the Forth 
Bridge for traffic, the receipts on traffic arising or terminating 
on the lines of the North British company north of the Forth, 
and passing over the Forth Bridge to or from the south, had 
been divided, as if the traffic were conveyed for 19 miles more 
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over railways belonging to the Forth Bridge company than it 1897, 1898. 
actnally had been. Fokth 

The applicants now asked that a number of through rates, Nokth 
which they said had been agreed on by the respondents, on the RT^of. 
one hand, and the North British company and other railway ^' 

companies south of the Forth, on the other hand, should be of Scotland 
divided, on the footing that the traffic passed on the Forth Caledonian 
Bridge railway over 19 miles more than it actually did — all ^^- ^^®* 
the railway companies interested having acquiesced in that 
contention except the respondents. 

The applicants asked for an order, ''finding that all 
agreed-on rates chargeable on traffic passing, via the Forth 
Bridge, between stations on the Great North of Scotland 
railway and on the Caledonian railway between Aberdeen and 
Kinnaber Junction, on the one hand, and stations south of 
the Forth, on the other hand, shall be divided as between 
the respondents and the applicants, on the footing that the 
applicants shall receive in every case from the said rates, as 
the share belonging to the Forth Bridge company, such sum 
as they would be entitled to receive if the distance traversed by 
such traffic over the Forth Bridge were 19 miles more than it 
actually is." 

The respondents denied that the Commissioners had juris- 
diction in this case ; the Caledonian company stating in their 
answer that the through rates mentioned in the application 
were not made by agreement between them, on the one hand, and 
the North British company and other companies south of the 
Forth, on the other hand, but that they were fixed by the North 
British company under section 106 of the Caledonian and 
North -Eastern Railways Amalgamation Act, 1866, which con- 
ferred running powers on the North British company over the 
Caledonian company's Scottish North-Eastem railway between 
Aberdeen and Kinnaber Junction, and authorised the North 
British company to fix the rates and fares for all Scottish east 
coast traffic, and further provided that, in case of difference 
as to the apportionment of such rates and fares, the matter 
should be settled by the arbitrator. 

The respondents, the Great North of Scotland company 

1—2 
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1897, 1898. contended, in their answer, that the Forth Bridge route 
FoKTH was not the shortest route between the east coast of Eng- 
No&TH land and the east coast of Scotland south of the Forth, on 
Rt"co8. *^^ ^^® hand, and the east coast of Scotland north of the 
^- Forth and the system of the Great North company, on the 

OP Scotland other, and that the apportionment should be regulated by 
Caledonian *^® mileage of the shortest route ; also that, no addition 
Rt. Cos. having been made to the rates since the bridge was opened, 
no charge had been made in respect of the bonus mileage 
against the public, and therefore no allowance could be made 
to the applicants. They further contended that the pro- 
visions of sections 25 and 26 of the Railway and Canal Traffic 
Act had not been complied with, and that the applicants had 
not adopted any of the proceedings thereby required. 

It appeared from the evidence at the hearing that at the 
time of the opening of the Forth Bridge, the North British 
railway company gave notice at the railway clearing-house 
that the through rates in existence would thenceforward be 
applicable to the new route t^'id the Forth Bridge, and that they 
claimed the bonus of 19 miles. This notice was considered 
at the ordinary meetings of the companies, with the result 
that the Caledonian and Highland companies, and afterwards 
the Great North of Scotland company, dissented, all the other 
companies assenting to the 19 miles being treated as part of 
the route. 

Dean of Faculty {Asher, Q.C.) and Cooper, for the applicants: 
By sub- section 8 of section 25 of the Railway and Canal 
Traffic Act, 1888, the Commissioners are bound to take into 
consideration, in apportioning a through rate, any special 
expenses incurred in respect of the construction or maintenance 
of any part of the route. The rates were " agreed " because the 
old rates (all parties consenting) had been transferred from the 
old route to the new. They had not been raised since the new 
route was adopted, owing to competition ; this did not affect the 
question of apportionment under sub-section 8. The 19 miles 
claimed are not founded on the statute; but the legislative 
sanction then given (in 1878) shows the amount to be reasonable. 



RAILWAY AND CANAL TRAFFIC CASES. 5 

Lord Advocate {Balfour y Q.C.) and Nicolson, for the 18^7, 1898. 
Caledonian railway company : „ jtokth 

JvBIDGE AND 

The Railway and Canal Commissioners have no general juris- Nokth 
diction to apportion a rate ; sub-sections 1, 2, and 8 of section 25 j^Lt. Cos. 
of the Railway and Canal TraflSc Act, 1888, have first to be (j^^k^/nohth 
complied with. The rate must have been brought into existence op Sootlaxd 

, AND 

on the requirement of a private trader or two contending com- Caledonian 
panics. The matter has never been referred to the Commis- ^' "®* 
sioners under sub-section 4. The rates were not agreed, but 
were fixed by the North British company, under the powers 
of the Act of 1866, and have never been changed since, and 
the arbitrator is given jurisdiction under that Act, in case of 
differences as to their apportionment. 

Solicitor-General (Dickson, Q.C.) and Ferguson, for the 
Great North of Scotland railway company : 

The application is incompetent, as it does not ask the Court 
to deal with definite and fixed rates, but asks for a general decla- 
ration that all rates for traffic passing over the Forth Bridge, 
without any specification of them, shall be subject to the 
bonus mileage. 

Dean of Faculty, in reply : When notice was given at the 
clearing-house, no company objected to the rate itself; the 
only matter in dispute is the apportionment, which is precisely 
what sub-section 7 of section 25 of the Railway and Canal 
Traffic Act, 1888, says the Commissioners are to deal with. 

The Amalgamation Act of 1866 does not empower the North 
British company to fix a rate over the Forth Bridge railway, 
which was not their railway in any sense. 

Johnston, Q.C, and Macphail appeared for the Highland 
railway company. 

Lord Tratner : This is an application by the Forth Bridge 
and North British railway companies *' for the purpose of 
having the agreed-on rates for traffic passing vi4 the Forth 
Bridge between stations on the Great North of Scotland railway 
and on the Caledonian railway between Aberdeen and Einnaber 
Junction on the one hand, and stations south of the Forth 
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1897, 1898. Bridge on the other, apportioned, the apportionment thereof not 

Brh)^™ d ^®^°S agreed on between the applicant* and respondents." The 

North application is made in terms of the 25th and 26th sections of 

BiLITISH 

Ry. Cos. the Railway and Canal Traffic Act, 1888 ; but it appeared in 
Grba/nokth *^® course of the discussion that sub-section 8 of section 25 is 
OP Scotland that upon which the applicants mainly, if not entirely, found. 
Caledonian It was objected on behalf of the respondents that the Court had 

J * no jurisdiction in existing circumstances to deal with this 

lord Trayner. application. The first objection, which was maintained on 
behalf of the Caledonian company only, was based upon sections 
104 and 106 of the Caledonian and Scottish North-Eastern 
Railways Amalgamation Act, 1866. These sections (to state 
their import shortly) provide that the North British company 
should have running powers over the Scottish North Eastern 
lines ; that the North British company should have power to 
fix the rates and fares at which Scottish east coast traffic 
should be conveyed by them '* for the whole distance for which 
it shall be so conveyed upon their own railways and the Scottish 
North-Eastern lines " ; that after deduction of certain charges, 
including the proportion of any through rate payable to other 
companies, the residue of such rates and fares should be divided 
between the Caledonian company and the North British 
company, according to the actual distance the traffic travelled 
over their respective railways, or in such proportions as mip:ht 
be agreed on between them, or in case of difference as should be 
settled by the arbitrator. The Caledonian company therefore 
maintain that the question raised by this application falls to be 
determined by the arbitrator, and not by the Railway Commis- 
sioners. This objection would have had more force had the 
question before us been one between the North British company 
and the Caledonian company without any other interest being 
involved. But that is not so. The leading applicants here are 
the Forth Bridge company, who could not appeal to the sections 
of the Act of 1866, which are sections obviously intended to 
protect the interests of the North British company either 
endangered or threatened by the amalgamation to effect which 
the Act of 1866 was passed. The Great North of Scotland 
company are also entitled to be heard for their interest under 
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the present application, but would have no locus standi before 1897, 1898. 

the arbitrator under the Act of 1866. What is remitted to the ^ Forth 

Bridge and 
arbitrator by the sections founded on, is the question of appor- North 

ffsllTTTfiT¥ 

tionment of the residue of the rates as between the North ^y. Cos. 
British company and the Caledonian company after deduction q^^^^^^^^j^ 
has been made as already mentioned. That, however, is not the of Scotland 

AND 

question we are now asked to determine. We are not asked to Caledonian 
apportion any through rate, or the residue of any through ^' ^ ^' 
rate, between the North British company and the Caledonian ^^ Traynen 
company, but to apportion a through rate as between forwarding 
companies engaged in the east coast traffic. That has not been 
remitted to the arbitrator, and I think, therefore, that this 
objection cannot be sustained. 

The second objection maintained on behalf of both respondents 
is that the Commissioners cannot deal with this application, 
founded as it is on sub-section 8 of section 25 of the Act of 
1888, because the statutory requirements precedent of any such 
application have not been complied with by the applicants. 
The first sub-section of the 25th section provides that *' the 
company or person requiring the traffic to be forwarded, shall 
give written notice of the proposed through rate to each 
forwarding company stating both its amount and the route by 
which the traffic is proposed to be forwarded ; and when a 
company gives such notice, it shall also state the apportionment 
of the through rate." Provision is also made for written notice 
being given in answer by the forwarding companies whether 
they agi-ee or object to the proposed new through route and 
rate. Now, it is admitted that no written notice was sent by 
the applicants to the respondents or any other company under 
the sub-section I have quoted, at the time the new route for 
east coast traffic was opened by the Forth Bridge. Mr. 
Conacher in his evidence states : *' No notice has been given in 
terms of section 25 of the Act of 1888." This, of course, 
means no written notice, for a notice of a different kind was 
given. What was done was this : At meetings held by the 
railway superintendents and railway managers at the railway 
clearing-house in 1890 (the minutes of which are before us), 
it was intimated on behalf of the applicants that the Forth 
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1997, 1898. Bridge had been opened for traflBc, and that all the through 

Forth rates and tares then in force by the Granton and Alloa routes 
Bridor and *' 

North were discontinued and applied to the Forth Bridge route. 

British 

Ry. Co*. The proportion of the through rates and fares claimed by the 

Grba/north applicants was also intimated. There was thus given to all 

OP Scotland the forwarding companies a notice which included the three 

Calrdonian items of which notice is required by statute to be given, 

J ' namely, (1) the proposed through route (by the Forth Bridge) ; 

lord Trayner. ^2) the proposed through rates and fares (those in force at 

the time without alteration) ; and (8) the proportion claimed 

by the applicants (the rates and fares effeiring to a length of 

19 miles in addition to their actual mileage). Now if it be 

essential under the statutory provision that written notice 

shall be given by the company proposing the new route and 

rate to all the other forwarding companies, the applicants 

must fail, for such notice has admittedly not been given. I 

strongly incline to the opinion that it is not essential. The 

statute provides for a written notice, no doubt, but I do not 

think it makes writing a solemnity, a thing for which no 

equivalent will suffice, or with which all parties interested may 

not dispense. It may be that the direction that the notice 

should be written was (especially in the case of an individual 

requiring through traffic, a power by this Act for the first 

time conferred on individuals) to prevent any misunderstanding 

which might arise from merely verbal communings. But what 

certainly is required in cases where two or more companies 

are concerned (which is the case here) is that information 

shall be given to the forwarding companies of three things, 

namely, the route and rate proposed, and the proportion of 

the rate claimed by the company making the proposal. This 

information was given by the applicants to the respondents 

among others interested, and was given in such a way and at 

such a place and time as left a written record of the proposal 

which could be afterwards referred to if necessary. It is not 

pretended by the respondents that the want of written notice, 

specially addressed to them, has left them in any ignorance 

or doubt as to the applicants* proposal. They understood it 

perfectly ; they have acted on it for several years. Nor do they 
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pretend that they have any objection to the proposal as regards 1897, 1898. 

route or rate— they do object to the proposed apportionment Fokth 

of the rate, but to that only. On consideration of the special No&th 

circumstances of this case, I am not prepared to sustain this ^^ q^^. 

Now, with regard to the merits of the application. It is an op Scotland 

AND 

application for the apportionment of ** agreed-on rates.'* The Caledonian 
respondents say that no rates were '* agreed on." In a sense y^«. 
this is true; there was no formal agreement that the rates ^^^ Trayner. 
previously charged by the Alloa and Granton routes should 
ie adopted by the Forth Bridge route. In another sense the 
rates are '^agreed on*'; for that which has been acted on 
for several years without objection may fairly enough be 
described as '' agreed to." In this, as in many other things, 
silence may be taken as equivalent to consent. But the agree- 
ment which is deduced from mere silence or want of objection 
has no degree of permanency, because the silence may be broken 
and objection stated at any time. Accordingly, if either of the 
respondents stated now or to-morrow an objection to the present 
rates, the agreement would be at an end, and any order pro- 
nounced by the Commissioners with regard to the apportionment 
of the rates hitherto agreed on would be futile. If the rates are 
not "agreed on" there can be no apportionment of ** agreed-on" 
rates. This presents the first difficulty in the way of the 
applicants obtaining the order for which they ask. But there is 
another difficulty in their way. The applicants ask for an order 
of the most general kind — apportioning all agreed-on rates for 
traffic "passing via the Forth Bridge from any station on the 
Great North of Scotland railway and on the Caledonian railway 
between Aberdeen and Einnaber Junction on the one hand, and 
stations south of the Forth Bridge on the other." Now, having 
regard to the penalties with which an order is enforceable, I 
think that what it enjoins ought in every case to be as certain 
and free from ambiguity as possible, and that if an order has for 
its subject an apportionment of rates, it should describe the 
rates apportioned in such a way that no mistake can be made in 
identifying them. Orders of this class have usually done this 
by specifying the amount of the through rate, the points of 
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1897, 1898. arrival and departure of the route, and the several forwarding 

Forth companies. To describe, therefore, the rates intended to come 
Bkidoe and 
North under the order simply as being ''all agreed-on rates for traffic 

Ry. Cos. passing via Forth Bridge between Great North and Caledonian 

GitEAT^NoBTH stations, on the one hand, and stations south of the Forth, on 

OF Scotland the other," would, I think, be too indefinite. I am not disposed 

AND . ,. 

Caledonian to alter the course hitherto taken in apportioning, of requiring 
^' ^^' full particulars of the rates proposed for apportionment, or to 
grant an application which involves dealing with rates per 
aversionem. 

I am therefore of opinion that the application must be refused 
in hoc statu. 

Sir Frederick Peel : This is an application that as regards all 
traffic t:id the Forth Bridge railway between Great North or 
Caledonian stations on the one hand, and stations south of the 
Forth on the other, the through receipts may be divided by mile- 
age, and that in the division as between the respondents and 
the applicants 23 miles 16 chains may be taken as the mileage 
of the Forth Bridge railway. 

The actual length of that railway is 4 miles 16 chains, but it 
is provided by the Acts which authorised its construction that 
the mileage chargeable for the use of it shall be increased by 
19 miles ; and it is also provided by the North British Bates 
and Charges Act, 1892, that in calculating the distance over 
which merchandise is conveyed, the Forth Bridge railway is to 
be calculated at 28 miles 16 chains. 

The Railway Traffic Act, 1888, s. 25, sub-s. 8, directs us 
in apportioning a through rate to take into consideration 
** all the circumstances of the case, including any special 
expense incurred in respect of the construction of any part of 
the through route, as well as any special charges which a 
company may have been entitled to make in respect thereof " ; 
and the great cost at which the Forth Bridge railway was 
constructed would probably justify us in deciding that the 
North British proportion of a through rate in respect of the 
Forth Bridge railway should be what the mileage of that railway 
as lengthened by the addition of the 19 miles would give it. It 
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is, however, clear that the effect of giving the bonus mileage 1897, 1898. 
in the division of "all rates on traflSc passing vid the Forth Foeth 
Bridge railway between Caledonian or Great North stations on the Nobth 
one hand, and stations south of the Forth on the other," would rt.'co8. 
not be confined to the two respondent companies, but would leave «'• 

a less sum to be divided between all other companies interested, of Scotlakd 
and that they would each receive a less sum per mile for their Caledonian 
respective distances. And as these other companies have been R^f^s. 
given no opportunity of appearing in opposition to this appli- Bir F. Pe el, 
cation, I think that all through rates to which other companies 
as well as the Caledonian and Great North are parties must be 
left out of consideration, as we could not make an order by 
which any company which has not been before us would be 
affected prejudicially. 

As regards the rest of the rates, those, namely, in which no 
companies but the defendants are interested, the Caledonian say 
in their answer that the rates are not through or agreed-on rates 
as regards being joined in by them, for that the North British 
exercise running powers over the Caledonian line from Einnaber 
Junction to Aberdeen, and fix the rates for that part of the 
route. Mr. Couacher, however, denies that any of the existing 
through rates have been made chargeable under the powers 
given to the North British by the Scottish North-Eastem 
Amalgamation Act, 1866, or otherwise than with the implied 
consent of the Caledonian company. And it seems that in 1890, 
two months before the Forth Bridge railway was opened, the 
North British gave notice through the clearing-house that the 
rates which had been in force with the consent of the Caledonian 
and other companies by the routes in use up to that date, would 
thenceforth be transferred and made applicable to the new Forth 
Bridge route, and that they intended to claim to be allowed the 
bonus mileage in the division of through receipts, and that no 
company took exception to traffic being sent by the new route at 
the old rates, but that the Caledonian and Highland companies did 
at once dissent to the bonus mileage being given, and later on in 
the same year the Great North also. In the regular course, in the 
case of a rate considered by the North British to be Caledonian for 
part of the route, the Caledonian company would have had written 
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1897, 1898. notice to say whether it agreed; and where the rate as to that part 

FoBTH of the route might be either Caledonian or North British, the notice 

North that would have made it dear that it wasconsidered to be Caledonian 

Rr!^ Cos. should have been given in the form prescribed by the Act. 

^ *'• It is contended by both the Caledonian and the Great North, 

Great North "^ 

OF Scotland that a notice of proposed through rates and their apportion- 
Caledonian ment given only to the clearing-house, is not a compliance 
Ry^s. ^^Yi the requirements of section 26, sub-section 1 of the Act 
Sir r. PeeL of 1888, and that a compliance is necessary to give us jurisdic- 
tion to apportion. Even, however, assuming that the notice 
required to be given to each forwarding company was in this 
case sufficiently given by the notice to the clearing-house, there 
are other things required by that section, with a view to our 
acting under it, which the applicants have not sufficiently 
attended to. They want us to apportion rates, of which all 
we are told is that they are agreed-on rates vid the Forth Bridge 
railway between Caledonian or Great North stations and stations 
south of the Forth. They show us nothing specific about the 
rates, their amount, for instance, or the termini for each rate, 
or the route between them, for there may be more than one 
route between the same termini. But it is not in accordance 
with the practice hitherto invariably followed by the Railway 
Commission that particulars such as these should not be given, 
or that it should not be possible to set them out in any order 
that may be made ; and as I see no reason for allowing rates 
to be described with less precision in this case than in others, 
I think this application, and the similar one relating to the Tay 
viaduct, should be refused. 

Lord Cobham : I quite agree that this application should fail, 
on the ground, apart from the points of law raised, that the rates 
applied for have been insufficiently discriminated. 

[Solicitor for the Forth Bridge railway company : White 
Millar, Edinburgh. 

Solicitor for the North British railway company: James 
Watsoriy Edinburgh. 
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Solicitors for the Great North of Scotland railway company : 1897, 1898. 

Oordon, Falconer and Fairweather, Edinburgh, for James Ross, Forth 

Aberdeen. ^'^i^™"'" 



British 
Ry. Cot*. 



Solicitors for the Caledonian railway company: Grahames, 
Cufiey and Spens, for H. B. Neave, Glasgow. ^p"sco™ 

AND 

Solicitors for the ffighland railway company : J. K. and Ry. Cos. 
W, P. Lindsay, Edinburgh.] 
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Great North of Scotland Eailway Company and Others 0). 

Through Rates — Notice — Jurisdiction — Railway and Canal Traffic Act^ 1888 
(51 d 52 Vict. c. 25), «. 25. 

By section 26 of the Railway and Canal Traffic Act, 1888, written notice 
must be given of a proposed through rate to each forwarding company stating the 
amount, rate, and apportionment. If no objection be made by any forwarding 
company within ten days the rate comes into operation. Where the objection 
is only to the apportionment of the rate, the rate comes into operation, and 
the decision of the ConmiissionerB is to be retrospective. 

On 14th January, 1890, a printed notice was addressed by the secretary of the 
clearing-house to the goods managers of the various companies requesting 
attendance at a meeting of the goods managers' Conference, and appending a 
list of subjects for discussion, among which was the following : " Mr. Macdougall 
will intimate the probable opening of the Forth Bridge railway in March next, 
and give notice that, in terms of the Forth Bridge Railway Acts, 1878 and 1882, 
the North British company (as the working company) will claim in division of 
receipts on traffic conveyed via the Forth Bridge an allowance as for 19 miles 
in addition to the actual mileage of the bridge railway." Certain of the 
companies interested assented to the claim so made, but others objected, and 
the sums in dispute were held in suspense in the clearing-house. On 
19th October, 1898, the Forth Bridge company and the North British com- 
pany served a notice upon all the companies interested in the Forth Bridge 
through route, which purported to be under section 25 of the Railway and 
Canal Traffic Act, 1888, setting forth that the applicants proposed and required 
that the through rates and fares then in operation vid the Forth Bridge, and 
particularly those set forth in a schedule to each notice, should be continued 
in operation, and that the apportionment among the applicants and the other 
companies of the said rates and fares should be made on the footing that 
the Forth Bridge railway was 19 miles longer than it actually is. In the 
schedule were set forth a selection of the through rates then in operation via. 
the Forth Bridge between certain stations of the company receiving the notice 
and certain other stations south of the Forth Bridge. Objections having been 
lodged to the allowance and apportionment, the Forth Bridge company and 
the North British company applied to the Railway Commissioners to apportion 
the scheduled rates and fares, and also all other agreed-on rates and fares 
vid the Forth Bridge, on the footing that the applicants should be credited 
with the said 19-mile bonus. 

Heldy by the Court of Session (affirming the judgment of the Railway 
Commissioners) ,^ 

(1) Before Lord Stobmonth Darling and Commissioners Sir Frederick 
Peel and Viscount Cobham, sitting at the Parliament House, Edinburgh. 



RAILWAY AND CANAL TRAFFIC CASES. 



15 



(1) That the notice of 19th October, 1898, was a valid notice within the 
meaning of secfcion 25, sub-section 1 of the Railway and Canal Traffic Act, 
1888, and, therefore, that the Railway Commissioners had jurisdiction to 
entertain the application ; 

(2) That the notice of 14th January, 1890, was not a valid notice within the 
meaning of the said sub-section, and, therefore, the rates in operation were 
not agreed-on rates, but must be granted or disallowed in the application 
before the Commissioners; and accordingly, as the objections before them 
were to the aUowance as well as to the proposed apportionment, their order 
should not be retrospective. 

The Railway and Canal Traffic Act, 1888, s. 25, sub-s. 9. enacts that *' it shall 
not be lawful for the Commissioners in any case to compel any company to 
accept lower mileage rates than the mileage rates which such company may 
for the time being legally be charging for like traffic carried by a like mode of 
transit on any other line of communication between the same points, being 
the points of departure and arrival of the through route.** 

neldy by the Court of Session (affirming the judgment of the Railway 
Commissioners), that this provision applies only to companies which, besides 
having part of a through route, work another route between the termini of the 
through route, and are in a position to make a legal charge for which traffic 
may be carried from end to end of it. 

This was an application under sections 25 and 26 of the 
Railway and Canal Traffic Act, 1888. 

The applicants were the owning and working companies respec- 
tively of the Forth Bridge line of railway, and the application was 
for a bonus mileage of 19 miles. The applicants now stated 
that a previous application had been dismissed, mainly on 
the ground that the rates asked to be apportioned were not 
described in the application with sufficient precision ; and that 
they (the applicants) had therefore, on October 19th, 1898, sent 
the following notice, with a schedule of rates annexed thereto, 
to the companies interested : — 

" Take notice, under and in virtue of section 25 of the 
Railway and Canal Traffic Act, 1888, that the Forth Bridge 
railway company and the North British railway company, for 
their respective interests, propose and require, that the through 
rates and fares now in operation for the conveyance of traffic 
vid the Forth Bridge be continued in operation, and, without 
prejudice to the foresaid generality, the Forth Bridge railway 
company and the North British railway company, for their 
respective interests, propose and require the through rates and 
fares vid the Forth Bridge, set forth in the schedule hereto 
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1899, 1900. annexed, all said through rates and fares so set forth being 
Forth through rates and fares now in operation. The Forth Bridge 

BUIDOE AND ° 

NoiiTH railway company and the North British railway company, for 

Ry. Cos. their respective interests, further propose, that all the aboye- 

GuEAT^NoHTH ^^^^^^^^^ through rates and fares, including those set forth 

OF Scotland in said schedule, shall be apportioned and divided between the 

Ry. Co. 
AND Other«. Forth Bridge railway company and the North British railway 

company, in respect of the Forth Bridge, on the one hand, 

and the Great North of Scotland railway company, and all 

other railway companies interested in the said rates, on the 

other hand, on the footing that the Forth Bridge railway 

company and the North British railway company shall receive 

in every case out of the said rates such sum as they would be 

entitled to receive if the distance traversed by such traffic over 

the Forth Bridge were 19 miles more than it actually is. 

" This notice is given without prejudice to the whole con- 
tentions and pleas of the Forth Bridge railway company and 
the North British railway company before the Court of the 
Railway and Canal Commission and otherwise, including their 
contention that all through rates and fares which have been in 
operation vul the Forth Bridge since the opening thereof, have 
been so by agreement between the Forth Bridge railway company 
and the North British railway company on the one hand, and 
all the companies interested, on the other hand, and that before 
the opening of the Forth Bridge route due notice was given 
that the Forth Bridge railway company and the North British 
railway company claimed in the apportionment and division of 
such rates the statutory bonus mileage of 19 miles." 

In the schedule annexed to the notice the applicants set 
forth a selection of rates, fares, and routes as representative of 
the rates and fares generally vid the Forth Bridge, of which 
there were some hundreds of thousands. 

The applicants stated that to this notice they had received 
replies from the respondents the Great North of Scotland, the 
Highland, the Caledonian, and the Lancashire and Yorkshire 
railway companies, objecting to the proposed through rates and 
fares, and also to the proposed division of them, on the grounds 
that the rates and fares did not include and were not based on 
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any sum chargeable, under the Forth Bridge Railway Acts or 1399, 1900. 
otherwise, in respect of the 19 miles bonus authorised to be Forth 
charged against the public in respect of the Forth Bridge ; and, Nouth 
further, that if the proposal was given eflfect to, the mileage Ry^^'cor. 
rates receivable by the respondents in respect of the traffic in ^ ^* 

^ ^ '^ GrRBAT North 

question would be insufficient, and less than mileage rates they op Scotland 
were legally charging for like traffic carried by a like mode of and Othrrs. 
transit on other lines of communication between the same 
points, being the points of departure and arrival of the through 
rate {}) ; and also that the route mentioned over the system 
of the North British railway company was not the shortest 
route afforded by the system of that company for the con- 
veyance of the traffic in question, and therefore ought not 
to be made the basis of an order of the Commissioners as 
regards through rates under the Railway and Canal Traffic Act, 
1888. 

The applicants further stated in their application that all the 
rates and fares proposed were then in operation by the Forth 
Bridge route, and that, with certain modifications made from 
time to time by consent of all the companies interested, they 
had been so ever since the Forth Bridge route was opened. 
They now asked the Court to apportion all the rates and fares 
set forth in the schedules and all other agreed-on rates and 
fares, in respect of the great expense incurred in the construction, 
maintenance, and working of the Forth Bridge, and in respect of 
the powers to charge bonus mileage conferred on the Forth 
Bridge company, on the basis of a 19-mile bonus ; and if it 
should be necessary that the amounts of the proposed through 
rates or fares, or any of them, and the route by which the traffic 
was to be forwarded should be determined as well as the 
apportionment, then they asked the Court to allow the proposed 
rates, fares, and route. 

The applicants annexed a schedule to the application, setting 
forth the division amongst the various railway companies 
interested of a selection of the proposed through rates and 
fares, and showing the proportions of the rates and fares falling 

(I) See Railway and Canal Traffic Act, 1888, s. 25, sub-s. 9, in 
headnote. 

B. — VOL. XI. 2 
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1899, 1900. to each company, with and without the bonus claimed by the 

Forth applicants in respect of the Forth Bridge. 
Bridge and __ _ , ^ -vr i <• oi i i 

North The respondents, the (jrreat North of Scotland company, con- 

Ry."o8. tended in their " answer " that the necessary procedure under 

^ «'• sections 26 and 26 of the Railway and Canal Traffic Act, 1888, had 

Great ^orth 

OF Scotland not been carried out, and that the application was incompetent ; 

AND Others. ^^ particular, it was incompetent in so far as it purported to 

submit to the Commission the determination of questions (1) as 

to receipts already accrued, as to which the Commission had no 

jurisdiction, (2) as to passenger fares, whereas the Act of 1888 

was confined to merchandise traffic. They further complained 

that the notice sent was insufficient as an intimation of the 

through rates required for the future, since it did not state the 

apportionment of any of the through rates and fares. 

The respondents, the Highland railway company, contended 
that the effect of granting the application would be a contra- 
vention of sub- section 9 of section 25 of the Railway and Canal 
Traffic Act, 1888 (^). Both these companies chiefly relied on the 
contention that the extra charge ought first to be made against 
the public by the North British railway company on behalf of 
the Forth Bridge company. 

The Caledonian railway company were owners of a line 
between Aberdeen and Perth, over which the North British 
company had running powers, and the North British company 
were authorised to fix rates and fares for all Scottish east coast 
traffic ; the Caledonian company contended that the Forth 
Bridge bonus did not affect the payments to be made them 
by the North British company in respect of such running powers. 
They had a further objection to the proposed change of 
traffic at Kinnaber Junction, as not possessing adequate 
accommodation. 

At the hearing the following agreement was put in: "The 
applicants agree that any apportionment of through rates and 
fares to be made by the Commission on traffic passing rid the 
Forth Bridge should only apply in so far as such through rates 
and fares are divisible by mileage vid the said bridge, and 
without prejudice to all or any statutory enactments, statutory 

(^) See headnote* 
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or private or other agreements or arrangements, and the regu- 1899, 1900. 

lations of the railway clearing-house affecting the apportionment Forth 

,. . . ^ , ., , , - ,, Bridge and 

or division of such through rates and fares. North 



British 
By. Cos. 

V. 



Dean of Faculty {Asher, Q.C.) and Cooper appeared for the 

By. Co. 
Lord Advocate {Graham Murray, Q.C.) and J. B. Balfour, ^^^ Others. 

Q.C, and Nicolson, appeared for the Caledonian railway 

company. 

Lord Advocate and Solicitor-General (Scott Dickson, Q.C), 
and Ferguson, appeared for the. Great North of Scotland railway 
company. 

Johnston, Q.C, and Macphail appeared ,for the Highland 
railway company. 

The further facts, and the arguments of counsel, appear from 
the following judgments : — 

Lord Stormonth Darling : A former application to this 
Court by the Forth Bridge and North British railway companies 
directed solely against the Great North of Scotland and Caledonian 
companies, and having for its object the apportionment of 
** agreed-on rates for traffic passing rid the Forth Bridge between 
stations on the Great North of Scotland railway and on the 
Caledonian railway between Aberdeen and Kinnaber Junction 
on the one hand, and stations south of the Forth Bridge on the 
other," was, on 26th January, 1898, dismissed, on the ground 
that applicants had not sufficiently specified the rates to be 
apportioned — ^various matters were discussed in the opinions 
then delivered, but want of specification was the ground of 
judgment. A similar application with regard to the Tay Bridge 
was dealt with in the same way. 

Accordingly, the applicants have presented the present 
applications against all the companies interested, setting forth 
particular through rates and fares which are now in operation, 
and which, they say, are representative in their character, and 
asking us to apportion these, as well as all other agreed-on rates 

2—2 
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and fares on traffic passing over the bridges, in such a way as 
to give the applicants the benefit of a bonus mileage of 19 miles 
as regards the Forth Bridge, and 10 miles as regards the Tay 
Bridge. The applications were preceded by formal written notices 
addressed to each of the respondent companies proposing and 
requiring that the through rates and fares then in operation, 
and (without prejudice to that generality) the through rates and 
fares set forth in the schedules annexed to the notices, should 
be continued in operation, and should be apportioned and divided 
on the footing of the bonus mileage — counter-notices were sent 
by the three objecting companies, the Caledonian, the Great 
North, and the Highland, and, in case it should be thought 
necessary in consequence of these counter-notices that rates and 
routes should be fixed by this Court as well as apportioned, the 
applicants ask us to allow the proposed rates and routes. The 
applicants' notices were sent, and the prenent applications are 
presented under express reservation of their plea that all through 
rates and fares which have been in operation since the opening 
of the bridges have been so by agreement among all the companies 
interested, and that, before the opening of the bridges, due notice 
was given that the applicants claimed in apportionment the 
benefit of the bonus mileage. 

The through rates and fares with which we are asked to 
deal are thus in three distinct categories : (1) those which are 
scheduled and specifically described ; (2) those which are not 
scheduled but are now in operation ; and (8) those which have 
been in operation since the opening of the bridges, and with 
respect to which the sums in question between the applicants 
and the objecting companies have been carried to a suspense 
account in the clearing-house, representing in the aggregate a 
sum of about 15,000Z. 

I am of opinion that we ought to deal only with the first of 
these categories. To deal with the second would be to go in the 
face of the decision of this Court in the former application. I 
readily accept the statement of Mr. Conacher, which, indeed, 
was hardly controverted, that to set out in a schedule every 
through rate applicable to traffic passing over these bridges, 
from the extreme north of Scotland to the extreme south of 



RAILWAY AND CANAL TRAFFIC CASES. 



21 



England, would be an operation so laborious as to be out of all 
proportion to the end in view. But we are relieved from all 
anxiety as to the practical effect of confining ourselves to the 
scheduled rates by the perfectly frank and proper concession of 
the Lord Advocate, that the settling of particular rates would be 
accepted as " embodying a principle " (that, I think, was the 
Lord Advocate's phrase), and that other through rates raising 
no difference in principle would be treated by the companies 
themselves as ruled by our decision. 

With regard to the third category, viz., the sums in dispute 
which have been accumulated in a suspense account, it is 
conceded by the applicants that our right to deal with these 
depends entirely on the sufficiency of the notice, or equivalent 
of a notice, which was given by the applicants before the bridges 
were opened. And here it may be convenient to test the question 
by reference to what took place in 1890, shortly before the 
opening of the Forth Bridge. The facts upon this matter have 
been more fully expiscated in the present than they were in the 
former proceedings. In particular, one of the agenda-papers for 
a clearing-house meeting has been recovered. It is a printed 
notice addressed by the secretary of the clearing-house, on 
14th January, 1890, to the goods manager of the Great North 
company. It requests him to attend a meeting of the goods 
managers' conference to be held at the clearing-house on 28rd 
January of that year ; and it appends a list of subjects for 
discussion. One of these is in the following terms : ** Mr. 
Macdougall will intimate the probable opening of the Forth 
Bridge railway in March next, and give notice that, in terms 
of the Forth Bridge Railway Acts, 1878 and 1882, the North 
British company (as the working company) will claim in division 
of receipts on trafSc conveyed vid the Forth Bridge an allowance 
as for 19 miles in addition to the actual mileage of the bridge 
railway." I think we may assume that similar agenda-papers 
were sent out to the other goods managers. Next it appears 
from the minutes, that at the goods managers' conference on 
23rd January, Mr. Macdougall did make his intimation, and 
that it was agreed to by the conference, under dissent from 
the representatives of the Caledonian and Highland companies. 
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It further appears that the same notice was given at the 
superintendents' conference on 28rd January, with the same 
result ; that the general managers' conference on 6th February 
approved and adopted the minutes of the other two conferences ; 
and that, at a subsequent stage, the Great North company joined 
in the dissent of the Caledonian and Highland companies. 

Now all this is quite consistent with the undoubted fact that 
the North British company has, from the first, claimed the 
benefit of the bonus milesige in the division of receipts on traffic 
passing over the Forth Bridge, that the claim has been allowed 
by the majority of the companies interested, and it has been 
disputed by the three companies who are here objecting. But 
that afifords no ground for holding that anything done in con- 
nection with these meetings constituted a written notice in terms 
of section 25 of the Traffic Act of 1888, with the peremptory and 
stringent results arising therefrom. The applicants say that the 
agenda-paper constituted such a notice. I cannot assent to that 
view, which received no countenance from any member of this 
Court on the last occasion. The agenda-paper did not fulfil the 
statutory requirements; it was not addressed to the company, 
it did not state the amount of any through rate ; it did not even 
specify the route ; it spoke merely on the most general terms of 
" receipts on traffic conveyed vid the Forth Bridge." How could 
any company know, merely because their officials had been 
summoned in the usual way to an ordinary meeting, at which a 
question of bonus mileage was, inter alia, to be discussed, that 
this was a challenge to them to say whether they were to agree 
to a whole series of through rates, under the penalty that, if 
they did not object within ten days, or obtain an extension of 
time from this Court, every one of these rates would come into 
operation at the expiration of that period ? But, even if these 
agenda-papers were to be held as fulfilling the statutory require- 
ments in other respects, it would be a fatal objection to them 
that they did not specify a single through-rate. On that ground 
alone we must hold them insufficient, because to do anything 
else would be inconsistent with our former judgment. If we 
are not to deal with unspecified rates as regards the future, it is 
plainly impossible that we can do so as regards the past. 
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The applicants maintained an alternative argument that if 
these were not statutory notices, the necessity for such notice 
was dispensed with. I am willing to assume that the companies 
interested might have dispensed with written notice by distinct 
agreement to that efifect. But, in my judgment, the first 
condition of any such waiver would be that they had the pro- 
visions of the statute in view, and knew that the North British 
company was laying the foundation for an application under 
section 25. If, in that knowledge, they had said, ''We know 
exactly what you propose : don't go through the form of sending 
us a statutory notice ; we shall act as if you had done so," it 
might perhaps have been pedantic to insist on literal compliance 
with the statutory procedure. But, in the fuller light of the 
evidence now before us, I think it impossible to say that any 
of the companies concerned, including the North British itself, 
ever bestowed a thought on the statute, or intended that what 
passed at those clearing-house meetings should be held either 
as a compliance with, or a substitute for, its provisions. Probably 
they all regarded through rates as inevitable, and recognised 
that their amount was practically determined by the existence 
of competitive routes ; but that is quite a difierent thing from a 
consent on the part of the respondent companies that statutory 
provisions in their favour should be waived, in the event of its 
being necessary to resort to this Commission for the deteimina- 
tion of disputes. I hold, therefore, that we cannot competently 
deal with any through rates or fares except those which were 
specified in the written notices of 19th of October, 1898. 

An objection was stated even to these notices, to the efifect 
that they did not sufi&ciently inform the respondents what their 
own share of the proposed apportionment would be. But this, 
I think, is a captious objection, and ought not to be sustained. 

Coming now to what may be termed the merits of the appli- 
cations, the first question is whether the scheduled rates ought 
to be allowed as well as apportioned ; and I think they ought to 
be. Objections have been stated by some of them, which may 
be said to be objections rather to the apportioning than to the 
granting of them ; but it will put the matter on a more secure 
basis if we formally allow them, and there is no real dispute 
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either as to the propriety of having through rates by these routes 
or as to their amount, because they have been in full operation 
for nearly nine years. The special objection urged by the 
Caledonian company with regard to the position of their line 
between Kinnaber Junction and Aberdeen does not impress me. 
The powers of fixing rates conferred on the North British 
company by the amalgamation Act of 1866 have never been 
exercised, and there is no proposal to exchange more traflSc 
at Kinnaber than is done at present without the least incon- 
venience. 

The next, and really important, question is as to the appor- 
tionment of the proposed through rates. And here the applicants 
put their case alternatively — (1) on section 13 of the Forth 
Bridge Act of 1878 0, which, they say, contains a statutory 
direction to apportion, as against all the world, in a particular 
way ; and (2) on our discretionary powers under section 25 (8) 
of the Traffic Act of 1888. 

Now, I demur entirely to the notion that applications, which 
are made expressly in terms of the Act of 1888, can be turned 
into a sort of declarator that, under and by virtue of a different 
Act altogether, the applicants are entitled to have all through 
rates apportioned in a particular way. Our jurisdiction under 
the Traffic Act is a purely discretionary one. We are directed 
to '' take into consideration all the circumstances of the case, 
including any special expense incurred in respect of the construc- 
tion, maintenance, or working of the route, or any part of the 
route, as well as any special charges which any company may 
have been entitled to make in respect thereof." That requires 
us to take note of the fact that the construction of these bridges 
cost millions of money, that their maintenance is likewise much 
more expensive than that of an ordinary line of railway, and that 
the applicants were authorised to make special charges for 
traffic, whether such charges have been actually made or not. 
But we are bound also to have regard to all the circumstances 
of the case, and the weight to be attached to any one of these 
elements is left entirely to our discretion. Now, if there be 
some other Act of Parliament prescribing a positive and absolute 

(*) See p. 31. 
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rule of apportionment for all trafSc passing over these bridges, 
it is obvious that onr discretionary jurisdiction (and we have no 
other) would be entirely displaced. If the applicants are right 
ill their construction of the Forth Bridge Act of 1878, their 
proper course was not to come to us, but to bring an action of 
declarator in a Court of law. Accordingly, I do not think that 
we are bound to express any opinion on the construction of that 
Act ; but since the question was very fully and ably argued, I 
may perhaps be allowed to say that I am not convinced by the 
applicants' argument, and that the words of section 18 seem to 
me quite consistent with the notion that it provides a rule of 
division only for the four companies which are directly interested 
in the Forth Bridge, and at whose instance the Act was obtained. 
If this be a reasonable mode of construing the section, I need 
not point out that it is much more in accordance with the 
ordinary rules of construction applicable to private Acts of 
Parliament than it would be to hold that the interests of third 
parties are vitally affected thereby. 

Are we, then, in the exercise of our discretion, to allow this 
bomta mileage or not ? The figures showing the enormous cost 
of these bridges, even when compared with (let us say) so 
exceptionally expensive a line as the Aviemore section of the 
Highland railway, cannot, of course, be controverted. The 
main reason urged by the respondents against allowing the 
extra mileage is that the applicants have not charged it against 
the public. This fact presents no obstacle in law, because the 
statute says that we are to take into consideration special 
charges which any company *' may have been entitled to make." 
But it is a perfectly proper consideration for the respondents to 
urge ; and, if there were anything capricious or unfair in the 
failure to make the charge against the public, that might be a 
good reason for our refusing to throw the burden on the 
respondents. It is plain, however, that to make such a charge 
on a competitive route would be suicidal. The respondents* 
rejoinder practically is that it would not matter to them though 
the competitive character of the route were destroyed. The 
Great North and the Highland companies say that the volume 
of their traffic has not been increased by the erection of these 



1899, 1<»00. 

FOKTH 

Bbidob and 
North 

BHiriBH 

Ry. Cos. 

t>. 

Gkeat Nokth 

OP Scotland 

Ry. Co. 

AND OtHFRB. 

Lord 

Stormontli 

Darling. 



26 



RAILWAY AND CANAL TRAFFIC CASES. 



1899, 1900. 

Forth 
Bridge and 

North 
British 
Ry. Cos. 

V. 

Great North 
OF Scotland 

Ry. Co. 
and Others. 

Lord 

Stormonth 

Barling. 



bridges; that passengers may be attracted by them, but that 
goods would have come all the same by other routes if the 
bridges had never existed. I take leave to doubt whether 
passenger traffic can ever be substantially increased without 
goods traffic following in its wake. But these are considerations 
which leave out of account the interests of the public. If 
through fares by a particular route are desirable from that point 
of view, it may be right — in this case I think it is right — ^that 
companies which (roughly speaking) have spent three millions 
of money in making two miles at one part of the route, and 
800,000Z. in making two miles at another part, should receive, 
in the division of the rates, some compensation for that quite 
extraordinary expenditure. And I say so, after giving all due 
weight to the considerations forcibly urged by the two Northern 
companies with regard to the cost of their own lines, the kind of 
country they traverse, the sort of traffic at their command, and 
the powers which they possess of making higher charges than 
they actually do make. 

With regard to the argument which was addressed to us 
on sub-section 9 of section 25 of the Traffic Act as limiting our 
powers of apportionment, I have had the advantage of reading 
Sir Frederick Peers opinion, and I concur in the view of that 
sub-section which he there expresses. 

I propose, therefore, with regard to each of the bridges, that 
we should allow the through rates and fares set out in the 
schedules appended to the respective applications, and that we 
should apportion these in the manner proposed by the appli- 
cants, but subject to the qualifications set out in each of the 
minutes which were lodged in the course of the proceedings. 
Where rates are allowed as well as apportioned, the apportion- 
ment cannot be retrospective, but under section 25 (7) it will 
date from the giving of the decision ; that is, from to-day. 



Sir Frederick Peel: These are applications to us under 
section 25 of the Traffic Act, 1888, to grant and apportion 
through rates and fares vid the Forth Bridge, or vid the Forth 
and Tay bridges, and in the division of receipts to treat the 
length of each bridge-railway as being greater than it really is. 
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The North British own, as well as work, the Tay Bridge railway, 1 899, 1900. 

and they work, though they do not own, that over the Forth. Fohth 

Bbidoe and 
The application in the Forth Bridge case is made jointly by North 

them and the owning company, and in that of the Tay Bridge r^'cm. 

by the North British only. The North British have also ^ \ 
•^ •^ Great North 

running and other powers over the Scottish North-Eastern of Scotland 
railway, of which the Caledonian company are the owners, by and Otubrb. 
virtue of the Caledonian and Scottish North-Eastern Railways ^^ FTpeeL 

Amalgamation Act, 1866, and the Kinnaber to Aberdeen section 

of which is part of the proposed through routes ; and the 
Caledonian company say that as through traffic passing over 
the Scottish North-Eastern railway is forwarded with all due 
and reasonable facilities by the North British company under 
the powers referred to, no occasion has existed for asking for 
any facilities from the Caledonian company, and that, quoad 
that company, therefore, the application ought to be dismissed. 
But I think that as the owners of the Scottish North-Eastern, 
and as working its local traffic and any through traffic that is not 
Scottish east coast, and as interested in the quantum of the 
portion of a through rate which may be due to that line, they 
answer the description of a forwarding company under section 25 
of the Traffic Act, 1888 (see the view of the Court of Session in 
Greenock and Wemyss Bay Company y, Caledonian Company Q) ), 
and that it was necessary they should be served with notice of 
the proposed through rates, and be one of the parties before us 
in these proceedings. 

The Forth Bridge application (to begin with that) has 
reference first to all through rates and fares vid the bridge 
from the time of its opening in 1890, every such rate and 
fare being included in the notice given in January, 1890, by 
the North British, as the working company, to the clearing- 
house, and by the clearing-house to other companies by 
sending them an agenda-paper, and also in the more formal 
notice sent in October, 1898, to each forwarding company by 
the North British and Forth Bridge companies ; and secondly, 
in case it should be considered that some sort of specification 
of rates and fares proposed for apportionment is necessary, then 

(») Ante, VoL III., p. 146. 
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1899, 1900. to such rates and fares as are specifically named in schedules 

Forth annexed to the notices of last October. The length claimed for 
Bkidob and 
North the railway across the Forth is a 19 miles addition to actual 

Ry. Cm. distance, and the applicants say that as regards all rates and 

Grbat%orth ^*^®® which are divided in the clearing-house on the equal 

OF Scotland mileage principle, a division in which that bonus mileage is 

AND Othkrs. taken into account is made with the consent of all the companies 

Sir F. Peel, interested, except the three who are respondents in these cases, 

and whose share therefore of such part of each through rate or 

fare as corresponds to the proportion of the bonus mileage to 

the whole distance of the through route is for the present held 

in suspense in the clearing-house, instead of, like the shares 

of other companies, being paid to the applicants. 

Now it is a condition precedent to any application for a 

through rate and its apportionment, that each forwarding 

company should receive a written notice of the proposed rate, 

route, and apportionment, and the first ground on which the 

respondents oppose the granting of the Forth Bridge application 

in either of its branches, is that the notices on which the 

applicants rely as satisfying the Act do not fulfil its requirements. 

As respects the notice given in 1890, the objection made to it 

is the same as was made to it in the case between the same 

applicants and the Caledonian and Great North of Scotland 

companies, which we heard in 1897. The North British and 

Forth Bridge companies there stated that a large number of- 

agreed-on rates were by agreement in operation for traffic 

passing via the Forth Bridge between stations on the Great 

North, or on the Aberdeen to Kinnaber section of the 

Caledonian railway, on the one hand, and stations south of the 

Forth, on the other, and that the Caledonian and Great North of 

Scotland companies would not agree to a division of through 

receipts giving the North British and Forth Bridge companies 

any larger share on account of the bridge railway than was due 

to its actual mileage, and they asked us to determine that 

receipts from traffic conveyed t'ld the Forth Bridge ought, in 

the circumstances, to be divided on the footing of including 

the extra 19 miles in calculating the mileage of that railway. 

It was contended in answer, that the notice through the 
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clearing-house, on which the applicants rested their demand, 2^^\ i9oo^ 

was invalid as a notice under the Act, on the twofold ground Forth 
,. . -1.1 .i-ii. -11. 1.1 Bridge AND 

that it was not issued in the prescribed form, and that it did not North 

give any particulars of the proposed rates or routes. In the Ry!"o^. 

result, the Court, though not thinking the applicants in the ^ *'• 

IjREAT Vi ORTH 

wrong on the first of these grounds, on which the validity of Scotland 
of the notice of 1890 was impugned, were, on the second of and Othrrh. 
them, of opinion that a demand for a general rule of division to g^ FTFeei 

apply to rates in gross, as distinguished from an apportionment 

of specific rates, could not be granted. In the present case 
the same applicants again ask that all through rates and fares 
which have been in operation vid the Forth Bridge since it was 
opened may be apportioned as rates of which due notice was 
given in 1890, and they further ask that, failing their applica- 
tion to have these rates apportioned under the notice of 1890, 
we will allow and apportion them under the notice of 1898. It 
is urged in opposition that the notice of 1890 is inadmissible 
as a notice under section 25, sub-section 1 of the Traffic Act, 
and that in addition the proposed through rates are, both in the 
1890 notice and in that of 1898, no further indicated than as 
being all rates from 1890 for traffic passing vid the bridge, 
and that conformably to what was decided in the former case, 
tliis first branch of the application ought to be dismissed, on the 
ground that the proposed rates are not specified in either notice 
with the degree of detail to which forwarding companies are 
entitled by the Act. I am of opinion that, on the reasonino- 
of the judgment on this point in the former case, this part of 
the present application should be refused. 

As to the other branch, that relating to rates and fares 
specified in the notice of 1898, this notice also is said to be 
defective for uncertainty, as it only asks for a proportion for 
the Forth Bridge railway as for 19 miles in addition to 
actual mileage, and fails to show what amount of each through 
rate or fare each forwarding company is to have allotted to it. 
But I think, if the different companies' shares can be inferred 
from what a notice states under' the head of apportionment, the 
statement is in manner and substance sufficient for the words 
of the sub-section. Now what was proposed in these notices 
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1899, 1900. was expressly said to be the continuance of rates and fares 

Forth already in operation. The companies, therefore, knowing the 

NoKTH proportions which they had respectively been receiving out of 

Ry!"^. these rates through the clearing-house, would, as to such of 

^ ^'^^ them as by the clearing-house rules were divisible by the mileage 

OF Scotland of the Bridge route, know what difference the lengthening of 

AND OTHms. that route, by reckoning the Forth Bridge portion of it as 19 

Sir FTpeei. T^^^^^ longer than before, would make in what they would get 

in future. The notices, therefore, as to this class of rates 

do in effect furnish the information intended by the Act, and 
if they left it uncertain as to what was proposed when rates 
and fares via the Forth Bridge route were being divided by 
the mileage of some shorter route within the North British 
system, or were not divisible by equal mileage owing to some 
agreement or usage, as, for example, where the division was 
made pro rata to local charges, or in proportions fixed by agree- 
ment, we have not now to go into the question of the notices 
as it is concerned with them, because the applicants, in the 
course of the hearing, agreed not to ask us to apportion 
rates and fares not divisible by the mileage of the Forth 
Bridge route, nor to apportion in such a way as would over- 
ride or set aside any enactments, agreements, or clearing-house 
rules at variance with our apportionment. We deal, therefore, 
only with rates and fares via the Forth Bridge route, and 
divisible by that route, and named in the schedules to the 
notices, and also not otherwise than subject to the limita- 
tions or exceptions desired by the applicants. And, first, as 
to the proposed rates and routes, they are the same as those 
which have been in use in the past and are still in actual 
use, and though the respondents oppose the granting of them, 
the grounds on which they do so are really objections to the 
traffic receipts being divided in the manner applied for. I 
think, therefore, they should be allowed. As to apportion- 
ment, the applicants rest their view of the reasonableness of 
their claim to the bonus mileage upon the difference of cost in con- 
struction between their part and every other part of each through 
route, and upon the ground also that they have been accorded 
by their Acts power to make special charges in consideration 
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of that cost ; and these are circumstances to which the Traffic 
Act, 1888, directs us to have regard in apportioning a through 
rate. But they found themselves also upon sections 18 and 14 
of the Forth Bridge Act of 1878 0), where, as they point out, 
it is provided, as to the division of all through charges, that 
their bonus mileage, along with certain other sums, shall be 
first deducted out of each through charge, and the residue 
divided at the same sum per mile among the companies inte- 
rested. I am, however, unable to adopt the view as to the 
efiect of these sections suggested by counsel for the applicants. 
Assuming the through charges, with which the sections are 
concerned, to include the rates we are asked to grant and 
apportion, the rule they lay down of equal mileage division is, 
I think, applicable only to the Forth Bridge company and the 
four guaranteeing companies, and has no reference to companies 
in the position of the respondents. They belong to the category 
of *' the other companies '' mentioned in section 18, to whom 
the sums due (due, that is, as their portions of the through 
charges) are, like the bonus allowance, to be taken out of 
each rate or fare before division. Each of these deductions 
is independent of the other, and the sections do nothing towards 
determining the amount of the sums due. There are said to 
be expressions in the lines at the end of section 18 inconsistent 

(») The Forth Bridge Railway Act, 1878 (41 Vict, c. Ixiv.). 

Section 2 defines the expression, '*the four companies," as meaning, the 
North British, Midland, North-Eastern and Great Northern railway companies. 

Section 13 enacts : *' The through charges for the conveyance of all traffic 
(other than traffic which the North British railway company shall he entitled 
to send free of charge, in respect of the said yearly sum of thirty thousand 
pounds, and the commuted toU for diverted traffic) from, to, or over the Forth 
Bridge railways, in connection with the railways of the four companies, or 
any or either of them, or on railways beyond the railways of any or either of 
them, shaU (after deducting Government duty, sums due to other companies, 
and the clearing-house terminals, and where the clearing-house may not fix 
terminals, such as may be agreed on, or in case of difierence as may be fixed 
by arbitration, and the rates and fares for the extra mileage chargeable for the 
use of the Forth Bridge and Tay Bridge respectively) be apportioned among 
the owners of the several railways used (including the company) by an equal 
mileage rate, for the total distance for which such traffic shall be conveyed 
upon the respective railways used." 

Section 14 fixes the extra mileage to be charged for the use of the Forth 
Bridge, at 10 miles for certain local traffic, and at 19 miles for all other 
traffic. 



1899, 1900. 

Forth 
Bridge and 

North 
British 
Rt. Cos. 

17. 

Great North 
OF Scotland 

Ry. Co, 
AND Others. 

Sir F. Peel. 
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1899, 1900. y^^ this view of its earlier part; but that "the owners of 

FouTH the several railways used'* or "the respective railways used'* 

XoKTH spoken of in those lines mean the Forth Bridfje and the four 

Ry.'cos. guaranteeing companies, and no others, was, I think, made clear 

*';t hy the Lord Advocate speaking for the Caledonian. Purther- 
Gkbat North "^ r n 

OP Scotland more, it is contended on behalf of the Great North of Scotland 
AND Others. ^^^ the Highland companies, upon the words of section 18, 
BirFToel. *^** *^ extra mileage, though chargeable, does not accrue at 

all, unless it is actually charged against the public, unless, that 

is, rates and fares are charged for it eo noviine, and form, an 
integral part of the through charges, and that no such bonus 
charges are included in the scheduled rates. The contention 
might deserve consideration if the question was as to the 
division of through charges between the guaranteeing com- 
panies, but the point has nothing to do, in my judgment, with 
rates coming into operation under the Traffic Act, 1888, 
because such rates are not, like agreed rates, a combination 
of local rates, or calculated upon the separate charges or 
powers of charge of the diflferent forwarding companies, but 
are independent of them, and are a single sum for the entire 
route, to be afterwards divided as we may think fit. As regards 
this discretion, there are certain statutory limits to the manner 
in which we may exercise it ; but one limit, which counsel for 
the Caledonian company would impose upon us, is not, I think, 
amongst them. Sub-section 9 of section 25 of the Act of 
1888, it was argued, prevents our giving a railway company 
a less rate per mile than it is charging for like traffic carried 
between the same points by another line of communication, 
whether it has the whole or part only of that line in its own 
hands. In my opinion, this contention is not well founded. 
Sub-section 9 is, I think, confined to companies which, besides 
having part of a through route, work another route between the 
termini of the through route, and are in a position to make a 
legal charge, for which traffic may be carried from end to end of 
it. Such companies became liable under the Traffic Act of 
1878 to be forced to compete with themselves, and to be made 
partners in a rate by the through route low^er than they charged 
by their own route ; and as a check upon the amount of a 
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proposed through rate, where it might operate unfairly, it was 1899, 1900. 
provided that in the division of it they should be entitled to Forth 
such a sum as would yield them a rate per mile equal at least Nokth 
to what they were getting over the whole distance of the route r^o" 
which was in their own hands. That was done to mitigate the ^ ♦'• 

, ^ GUEAT NoUTM 

hardship of their having to compete with themselves. This is ov Scotland 
not the case of companies which have only a link in each of ^^d Others. 
two routes between the same points, and the principle of a g^^ J^^j 

through rate, that it is the charge for the long distance of a 

route which, though it may be made up of various companies' 
lines, is to be considered as one railway, could have no effect 
given to it, if not only what is due and reasonable, but the local 
charges also applying to different parts, large or small, of an 
alternative route are to be borne in mind in fixing the amount 
of a through rate. 

On the other and more general ground on which the 
applicants claim to have receipts from trafSo conveyed via the 
Forth Bridge, divided on the basis of the railway across the 
Forth having a length 19 miles in excess of its actual length, 
it is, I think, made out that the claim is not an undue one, 
having regard to the cost at which that railway was constructed. 
Its length is 4 miles 16 chains, and the sum expended on its 
construction amounted to 8,867,000{. Its part of the through 
routes cost probably a great deal more than any other part of 
equal length. The cost even of so expensive a line as the 
Aviemore to Inverness branch of the Highland system, 26 
miles long, did not exceed a million. If the railway shares in 
receipts only according to its actual length, its earnings will be 
wholly insufficient to provide for its maintenance and to pay a 
4 per cent, dividend on its capital. Even with the extra 
mileage added, there is no excess, on the present quantity of 
traffic. The applicants have an extra mileage power, and 
objection is taken to this circumstance being allowed to make 
itself felt in the division of receipts so long as the power is not 
used. Undoubtedly the applicants ought to show why, with 
this power in hand, the rates via the Forth Bridge route are no 
higher than were charged for like traffic conveyed by the less 
expensive route of the Forth Ferry. The reason, it seems, is 

B. — ^VOL. XI. 3 
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1899, 1900. that the traffic is competitive, that other routes are open to it, 

Fo&TH and that the rates in force hj those other routes govern the 

North rates which the applicants are ahle to charge. It may be that 

R^Cos. ^^® respondents may in some cases get more per mile on traffic 

*'• sent by an alternative route than they will get out of traffic vid 

Oreat North "^ ^ o 

OF Scotland the Forth Bridge route, if the mileage of that route has the 

AND Othbrs. bonus mileage added to it. Bat what we have here chiefly to 

air F~Peel ^*^® regard to in apportioning is the part borne by the various 

companies in making the particular route vid the Forth Bridge 

an available through route, and from this point of view it does 

not seem to me to be otherwise than reasonable to allow the 

bonus distance to be included in reckoning the mileage of the 

Forth Bridge railway, and I think the apportionment should be 

on that basis. 

There is little in the Tay Bridge application to distinguish it 

from that relating to the Forth Bridge. The Tay Bridge 

railway is 2 miles 18 chains long, and the North British 

company, to whom it belongs, are authorised to charge as for 

a distance of 12 miles 18 chains. From 1877, when the 

present bridge was opened, down to 1892, the Caledonian was 

the only company dissenting from the North British receiving a 

mileage proportion of receipts calculated on the longer distance, 

but in 1892 the Highland and Great North of Scotland 

companies intimated to the clearing-house that they did not 

agree any longer to the North British receiving the 10 miles 

allowance. It is not objected to by any of the other companies 

interested, and I think the application should be granted, under 

the same limitations as in the Forth Bridge case. 

Lord Cobham : The respondent companies, in their answers 
to the applications in this case, have confined themselves mainly 
to legal or technical objections. These have been fully dealt 
with by my coUeagaes, and I am in entire agreement with them 
in their conclusions, viz., that we have jurisdiction to allow the 
through rates, fares, and routes asked for and specified in the 
schedule to the applications, and to apportion the rates and fares 
at our discretion, under section 25 of the Traffic Act, 1888. 
Thus limited, I do not think that the question before us, upon 
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its merits, presents much diflSculty. The through rates, fares, 1899, 1900. 

and routes asked for are practically agreed on ; at all events, no Forth 

effective objection has been made to them, and they should, in North 

my view, be allowed. In apportioning the rates and fares, we Ry.'co8. 

must, of course, consider all the circumstances of the case, ^ ^'i^ 

Great North 
those attaching to the respondents as well as those to the of Scotland 

applicants. But, after giving all due weight to the former, I and 0ther8. 

cannot but conclude that the difference in degiee between the lord^obliaiii 

circumstances of the parties is so great that practically no 

comparison can be made between them. Taking first the case 

of the Forth Bridge railway. In 1873 Parliament, in giving 

the company powers to construct their line, authorised them to 

make tolls and charges upon traffic passing over the bridge for 

19 miles in addition to those demandable in respect of the 

railways authorised by the Act. This advantage was granted in 

view of an estimated expenditure by the Forth Bridge company 

of 1,250,000Z., whereas the actual cost of the undertaking as 

carried out has been 8,367 ,000i. That this bonus cannot be 

regarded as extravagant is shown by the fact stated by Sir F. 

Peel : ** That without it the company's earnings would be 

wholly insufficient to provide for the maintenance of the railway, 

and to pay a dividend of 4 per cent, upon its capital, and that 

even with the extra mileage added, there is no excess, on the 

present quantity of traffic.** Further, the bonus mileage is 

recognised and confirmed by the North British Rates and 

Charges Act, 1892, under which, for all purposes of rates and 

charges, the Forth Bridge railway is to be calculated (excepting 

for some short distance traffic) at 23 miles 16 chains, instead 

of 4 miles 16 chains, its actual length. We are under 

no obligation, it is true, to follow in our apportionment the 

lines laid down by Parliament when they fixed the company's 

maximum charges, as we have other circumstances to consider. 

But the fact that Parliament has taken so exceptional a view of 

the Forth Bridge undertaking is one of the circumstances of the 

case to which we must give great weight. The opinion of 

Parliament has been in effect that the public may be fairly asked 

to pay charges for traffic over the bridge nearly six times in 

excess of the normal standard. The position of the Forth 

3—2 
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1899, 1900 . Bridge is thus wholly exceptional, and when the three opposing 
Forth companies ask as to compare with it their circumstances, 

BUIDOB AND , , - . , . .-I ,^ . . i. i 

North such as the cost of their railways, the scantiness of the 

Ry^o^. population they serve, and the charging powers, somewhat 

*'• above the ordinary level, which in some cases they possess, 

Great North , i 

OF Scotland the relative insignificance of their case seems to me to be 

Ry. Co. 
AND Others, very apparent. 

Lord^obham ^® ^^^ ^^^' however, dealing with the Forth Bridge com- 

pany alone, for the reason that the North British company has 

to a large extent taken its place, and is therefore joined with it 
in this application. The North British now work the line in 
perpetuity, they maintain its permanent way, and jointly with 
the Midland, the North-Eastern, and the Great Northern 
railway companies they guarantee to the Forth Bridge com- 
pany 4 per cent, upon its capital. In return for this the four 
companies are entitled to receive the net revenues from all 
sources of the Forth Bridge railway, and the North British 
company, after providing for repayments to the other companies 
in respect of their guarantees, take the balance remaining. 
The question therefore arises whether an apportionment upon a 
bonus mileage basis, which could not, I think, be refused to a 
company working the Forth Bridge railway exclusively, should 
be denied to a company in the position of the North British — 
whether, in fact, as Mr. Johnston urged, the company are 
disentitled to put in a plea ad misericordiam, I do not see that 
the difference between the two companies justifies this con- 
tention. The North British company have taken over from the 
Forth Bridge company certain heavy responsibilities in return 
for a certain consideration. They have acquired, inter alia, the 
power to charge the Forth Bridge extra mileage, and I think 
they were right in assuming that, in doing so, they further 
acquired what usually follows under such circumstances, viz., 
the right (subject to the provisions of section 25) to an appor- 
tionment upon the basis of that power. Such an apportionment 
would not injure public interests, nor would it give to the 
North British, under existing circumstances at all events, a 
disproportionate profit. For at the present time, nine years 
after the opening of the bridge, the North British are only just 
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beginning to show a small direct profit under their bargain 1 B99. 1900. 

with the Forth Bridge company, after taking credit for the Foeth 

accumulated bonus payments now in suspense, and it must be No&th 

remembered that it is for technical reasons alone that we do r^q^ 

not deal with this fund in our order. I see therefore no ^ *'• 

Ghiult Nobth 
adequate grounds for departing from the figures adopted by ofScotlakd 

Parliament in favour of the Forth Bridge company, to the andOthbbu. 

benefit of which the North British have, I consider, shown i^y^"o^ijgni^ 

themselves entitled. 

The application relating to the Tay Bridge rates and route 
rests upon similar facts and principles, and I agree with my 
colleagues that it should be dealt with in the same manner 
as the joint application of the Forth Bridge and North British 
companies. 

It is strongly contended by the respondent companies that 
because the bonus mileage has not been as a rule charged 
against the public, therefore it should be ignored in the 
apportionment. Such a principle has never, so far as I know, 
been urged or acted upon before, and no instances have been 
given in evidence. The original 5-mile bonus on the Forth 
Ferry traffic was never objected to in the apportionment of the 
rates, nor that on the Caledonian Alloa Bridge. If substantiated, 
tbis argument would have the effect of depriving the under- 
takers of works of exceptional magnitude and cost of any 
benefit from the bonus mileage or other special powers allowed 
them in all cases (and they must be frequent) in which competi- 
tive conditions prevent those powers being given eflFect to. This 
result would not be in the interest of the public, nor, I think, 
could it in this case have been intended by Parliament, which 
was aware of the limitations imposed by circumstances upon the 
charges of the bridge companies, and could not have meant to 
confer a wholly iUusory benefit upon the undertakers of these 
great works. 

In acceding to these applications, I cannot see that any 
special hardship is entailed upon the respondents. The appli- 
cants have established their claims to special consideration, 
unavoidably involving in the apportionment of through rates a 
reduction in the shares allottable to the other owners of the 
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1 899. 1900. route. The evidence does not satisfy me that this reduction is 

Forth undue in amount. It is only 2,000i. a vear among the three 
Bkidob and " 

North companies, and it is not contended that the reduced rates will 

RY^^Cor. ^^^ ^^^'^ ^® remunerative. If we were dealing with actual 

^ ^' instead of constructive mileage, it is probable that no question of 

OP Scotland apportionment would have arisen, and the various companies would 

AND Others, ^^ve been content to share equally such disadvantages as must 

attach to a route subject to keenly competitive conditions. In this 

case, for the reasons I have given, there appear to me to be no good 

grounds for distinguishing between the two kinds of mileage, and 

an order should be granted for an apportionment framed upon 

this basis, subject to the limitations defined by my colleagues. 

The Court upon this judgment issued the following Order : — 

^' This Court doth find and determine that the granting of 
through rates and fares for the traffic referred to in the appli- 
cants' said notices of the 19th day of October, 1898, as set 
forth in the schedules thereto annexed, is a due and reasonable 
facility in the interest of the public, and that the route pro- 
posed is a reasonable route, and this Court doth grant and 
allow the through rates and fares set forth in the said schedules 
and the said route accordingly, and as to the apportionment of 
the said through rates and fares, this Court doth, subject to the 
aforesaid minute filed in this Court'* [which stated that by 
agreement the apportionment should only apply in so far as 
such through rates and fares were divisible by mileage via 
the Forth Bridge and without prejudice to all or any statutory 
enactments, statutory or private or other agreements or arrange- 
ments, and the regulations of the railway clearing-house afiecting 
the apportionment or division of such through rates and fares], 
** apportion such rates and fares in the manner proposed by the 
applicants in their said notice of the 19th day of October, 1898, 
such apportionment to commence from the 10th day of March, 
1899 " [the date of the judgment]. 

The respondents appealed against this Order ; also the appli- 
cants, in so far as it determined that the apportionment should 
commence only from the 10th day of March, 1899. 
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Dean of Faculty {Asher, Q.C.) (Cooper with him), for the 1899, 1900. 
Forth Bridge railway company. Forth 

RkIDOB AWT) 

The applicants' notice of January 14th, 1890 (through the North 
clearing-house) was a sufl&cient compliance with section 25(1). Ry.^cos. 
The respondents' objection being only to proposed apportionment, ^ ^- 

vtREAT ^ ORTH 

the rates must be held to have had effect since the opening of the of Scotland 

bridge and to be agreed-on rates under sub-section 7. Therefore, and Others. 

if the notice were valid, the Order of the Commissioners ought 

to take effect from the date of the opening of the bridge. If the 

notice were invalid, then the notice of the 19th October, 1898, 

was good. The Commissioners' Order should not be limited 

to the rates scheduled in the application, but should apply to 

all the rates then existing; they could determine this as a 

general principle. Sub-section 9 applies only to companies 

forced to compete with themselves, being owners of the whole 

length of the competing line ; here the respondents only possess 

a link in the competing route. 

Solicitor-General foi' Scotland (Dickson, Q.C.) (Ferguson 
with him), for the Great North of Scotland railway company. 

The notice of the 14th January, 1890, contained none of 
the essentials : firstly, it was not stated to be under the Act ; 
secondly, it set forth neither rates, nor route, nor apportionment ; 
thirdly, it was not issued by an official of the applicants' 
company, but by the secretary of the clearing-house, it was 
not addressed to the respondent companies, but was merely an 
intimation to their goods managers that these matters would be 
discussed; the respondents never agreed to it. The notice of 
19th October, 1898, was not valid, as it did not set forth what 
amount of each through rate fell to each company, it merely 
asked for apportionment on a certain basis, viz., a 19-mile 
bonus. Therefore the Commissioners had no j urisdiction. They 
certainly had no power to make the order retrospective. 

Johnston, Q.C. (Macphail with him), for the Highland 
railway company. 

The Commissioners in allowing the bonus mileage would be 
disregarding the provisions of sub-section 9, since the Highland 
railway company (who were owners of certain lines forming 
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1899, 1900. pgj-t Qf another route), would thereby be compelled to accept 

Forth a less rate than they were entitled to charge for the traffic 
Bridge AND .•,,,, 

North carried by them thereon. 
British 
Ry. Cor. 

G eat^North OidJiHe^ Q'C, and Nicolson, appeared for the Caledonian 
of scotlatid 

Ry. Co. 
AND Others. 



OF Scotland railway company. 



Lord Trayner: The present appeals are brought against a 
judgment and order pronounced by the Bailway and Canal 
Commissioners on an application presented to them by the North 
British railway company and Forth Bridge company in 
November, 1898. That application is based upon the Railway 
and Canal Traffic Acts, and more particularly upon sections 
25 and 26 of the Act of 1888, and craves the Commissioners to 
apportion certain through rates and fares over certain through 
routes, among the applicants on the one hand, and the companies 
called as respondents and all other companies interested in the 
said rates and fares, on the other hand. The rates and fares 
sought thus to be apportioned are set forth by the applicants 
in schedules appended to their application. The Railway Com- 
missioners have granted the application, but have determined, 
contrary to the contention of the applicants, that the apportion- 
ment which they have sanctioned should have eflfect only as 
from the date of their judgment, and not as from the date when 
the Forth Bridge was opened. Against this limitation the 
applicants have appealed. The respondents who appeared to 
oppose the application have appealed against the judgment of 
the Commissioners on several grounds, but they may be 
summarised as being (1) that the Commissioners have no 
jurisdiction to determine the question submitted to them ; and 
(2) that in the judgment they have pronounced they have 
disregarded the provisions of the Act under which the application 
was made. 

1. In dealing with the first of these objections it is necessary to 
have regard to the provisions of the 25th section of the Act of 
1888, which provides for the establishment of through traffic 
and through rates, where one company desires to have such 
traffic over the system or part of the system of another company. 
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The portions of that section which are of the most importance 1899, 19 00. 

at present are these : — ^ Forth 

^ Bridge and 

" (1) The company or person requiring the traffic to bo North 

forwarded shall give written notice of the proposed jty, cos. 

through rate to each forwarding company, stating both QaEA/NoBTH 

its amount and the route by which the traffic is pro- op Scotland 

^ , Ry. Co. 

posed to be forwarded ; and when a company gives and Others. 

such notice, it shall also state the apportionment of Lord Traynor. 
the through rate. The proposed through rate may be '" 

per truck or per ton. 
** (2) Each forwarding company shall, within ten days, or 
such longer period as the Commissioners may from 
lime to time by general order prescribe, after the 
receipt of such notice, by written notice inform the 
company or persons requiring the traffic to be for- 
warded, whether they agree to the rate and route ; and 
if they object to either, the grounds of the objectioD. 
« « * « « 

** (5) If an objection be made to the granting of the rate or to 
the route, the Commissioners shall consider whether 
the granting of the rate is a due and reasonable 
facility in the interest of the public, and whether, 
having regard to the circumstances, the route proposed 
is a reasonable route, and shall allow or refuse the rate 
accordingly, or fix such other rate as may seem to the 
Commissioners just and reasonable. 
***** 
" (7) If the objection be only to the apportionment of the 
rate, the rate shall come into operation at the expiration 
of the prescribed period, but the decision of the 
Commissioners, as to its apportionment, shall be 
retrospective; in any other case the operation of the 
rate shall be suspended until the decision is given.'* 
The respondents say that unless and until the requirements 
of the first sub-section are complied with, the Commissioners 
have no power to approve of the proposed route, or to fix or 
apportion any rates in connection with it, and further, that the 
notice given by the applicants was not a sufficient notice, or 
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1899, 1900. such as the statute requires to be given. Now, I agree with the 
Forth yiew that the Commissioners could not exercise the powers 
North conferred on them by the 26th section of the Act unless what 
Ry. Cos. ^^ statute prescribes as preliminary to such exercise has been 
Grea/north ^^served. The question therefore is, whether the notice given 
^^iT^^ by the applicants on 19th October, 1898, complied with and 
AND Others, fulfilled the statutory requirements. I am of opinion, agreeing 
Lard Trayner. ^^^ ^^^ Commissioners, that it did. It sets forth (1) the 
proposed route rid the Forth Bridge ; (2) the proposed rates 
and fares — the rates and fares set forth in the annexed schedule 
being the rates and fares then in operation ; and (3) the appor- 
tionment of the rates — by in every case allowing to the North 
British company such sum as they would be entitled to if 
the route by the Forth Bridge was 19 miles longer than it 
actually is. The respondents maintained that the notice was 
defective in respect it did not indicate whether the proposed 
apportionment was to proceed on the principle of division of 
rates according to mileage, and therefore did not indicate what 
proportion of the rates and fares would fall to them. I think 
there is nothing in that objection, but if on this subject the 
notice left any room for doubt (I do not think it did), that doubt 
was cleared away by the minute lodged by the applicants, to 
which the Commissioners in their order and judgment have 
given effect. The objection, therefore, to the jurisdiction of the 
Commissioners cannot be sustained. 

2. The second ground on which the judgment of the Com- 
missioners is objected to is, that they have disregarded (to the 
prejudice of the respondents) the 9th sub-section of the 25th 
section of the Act of 1888. On this subject I do not think 
it necessary to do more than say that I do not accept the 
respondents' reading of that sub-section, and that I entirely agree 
with the views expressed in regard to it by Sir Frederick Peel. 
The objections I have hitherto dealt with were maintained 
on behalf of the whole respondents. But a special objection 
to the Commissioners' jurisdiction was stated on behalf of the 
Caledonian company, to the effect that under their amalgamation 
(with the Scottish North-Eastem railway; Act of 1866 questions 
as to rates between that company and the applicants were 
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referred to arbitration, and that therefore the present application, 1899, i90o. 
80 far as these two companies are concerned, is incompetent, or Fokth 

Bridoband 
at all events superfluous. North 

In a former application by the North British company, similar i^cog/ 
in purpose to the one now before us, I (being then ex officio ^' 

Railway Commissioner for Scotland) repelled that objection for of Scotland 
reasons which I then gave, and to which it is enough now to say ^j, Othqks. 
that I adhere. The Commissioners in the present application Lort"5hMier 

have given no effect to the objection, and I think they were 

right. The objection seems to me untenable, and the scant 
reference to it in the opinions delivered, when the judgment 
under review was pronounced, does not surprise me. 

I come now to consider the appeal maintained by the appli- 
cants, who complain that the judgment of the Commissioners is 
wrong, in so far as it limits the application of their Order 
to the apportionment of rates and fares from the date of their 
judgment, instead of allowing the same apportionment since the 
year 1890. 

The applicants say that they gave what was, or was equiva- 
lent to, the statutory notice in writing on 14th January, 1890, 
by an intimation then made to all the respondents (and other 
companies interested) through the clearing-house. Now, I 
entirely agree with Lord Stormonth Darling in holding that that 
notice was quite insufficient, and that it cannot be taken as 
fulfilling the requirements of the 25th section of the Act. I 
need scarcely repeat what his Lordship has said about that 
notice, but will merely add, that as it announced only the 
probable opening of the Forth Bridge, it could not in the nature 
of things be regarded as a notice asking for the facility of 
through traffic and through rates on a route that was not then 
completed or opened, and which consequently might never be 
opened. Nor was the intimation of what the North British 
company intended to claim, if and when through traffic was 
established, anything to the purpose. In saying this I am not 
saying anything which is inconsistent with the opinion I delivered 
in the former application. Li that opinion I stated my view of 
what was required by the provisions of the Act, and also said 
that I thought the notice before me then sufficiently complied 
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1899, 1900. with its requirements. But the notice I was dealing with was 

FoHTH not the notice of 14th January, 1890. It was a notice sent to 
Bhidoe and 
North the companies interested through the clearing-house, dated in 

Ry^^Cos. J^ly> 1890, in which it was stated that the Forth Bridge had 
Grea/north ^®^ opened, that the route by that bridge had been substituted 
OP Scon^AND for the former route to the North, and that the rates and fares 
AKD Othkrs. by the old route were discontinued and applied to the Forth 
Lord Trayner. B^^^g^ route. At the same meeting at which this announce- 

ment was made, reference was made to the claim of the North 

British railway company to a bonus or mileage allowance for 
19 miles beyond the actual mileage of the route. Whether I 
was right or wrong in the view which I expressed is of no moment 
here^ because the notice with which I was then dealing is not 
now before us, and was not produced in this application. We 
must take the present case as it was presented in argument and 
evidence to the Commissioners, and the only notices produced to 
them and founded on by the applicants were the notices of 
January, 1890, and October, 1898. The former of these notices 
was, in my opinion, as I have said, insufficient as wanting in the 
statutory requirements — the latter, I think, was sufficient. 

In these circumstances, and having regard to the questions 
raised under this application and the attitude of the several 
parties to those questions, it remains to be considered whether, 
as the applicants contend, the Commissioners were entitled to 
make their apportionment retrospective. I think the statute is 
clear upon this matter. By sub- section 7 of the 25 th section it 
is provided that the apportionment shall be retrospective only 
in those cases where no other question than apportionment is 
raised; that is, the apportionment of rates agreed on or not 
objected to. But in the present case the rates were not 
agreed-on rates. They had no doubt been acted on for some 
years, but they might have been objected to at any time. 
There had been no agreement as to their being fixed at what 
they were, or as to their continuance. The Commissioners had 
accordingly to fix and allow the rates, and apportion what they 
had so allowed. That being so, the Commissioners could not 
make their apportionment retrospective, but could make it appli- 
cable, as they have done, only from the date of their decision. 
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It is scarcely necessary to say anything upon the question 1 899, 1900. 
raised by the applicants as to their right to the bonus mileage Fouth 
claimed by them as a right conferred on them by the Forth Nouth 

Bridge Acts of 1873 and 1878. Whatever may be the sound i^"col 

construction and the effect of that Act in resfard to the bonus ^ \^ 

^ Great ^0RTH 

mileage (on which I reserve my opinion) it has no bearing on op Scotland 
the present application. This application is not for the enforce- and Othrus. 
ment of a right conferred by those Acts ; it is an appeal to the i^r^^ii^er, 
discretion of the Commissioners founded on the 26th section 
of the Act of 1888, and as such it has been regarded and 
determined by the Commissioners. 

I have hitherto dealt only with the application of the North 
British Railway and Forth Bridge railway. But my observa- 
tions apply equally to the application which concerns the Tay 
Bridge. 

On the whole matter, I think the judgment and order of the 
Commissioners is right, and that the several appeals presented 
against it should be dismissed. 



*D 



Lord Mongreiff: I am of the same opinion. The only 
competent notice before the Commissioners was that of 19th 
October, 1898. The notice of 14th January, 1890, which was 
giveu through the clearing-house, is in no view sufficient notice 
to satisfy the terms of section 25 of the Railway and Canal 
Traffic Act of 1888. It specifies no rates or routes, and this 
alone is enough for our decision. But I reserve my opinion as 
to whether such an agenda-paper could in any circumstances 
fulfil the requirements of the statute as to notice. On that 
point it is not necessary that I should express any opinion 
at present. 

With these remarks I entirely concur in the opinion of Lord 
Trayner, w^hich 1 have had an opportunity of considering. 

Lord Justice-Clerk and Lord Young concurred. 

[Solicitors for the Forth Bridge and North British railway 
companies: Miller, Robson, and McLean, W.S., and James 
Watson, S.S.C. 
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1899, 1900. Solicitors for the Great North of Scotland railway company : 

FoBTH Gordon, Falconer, and Fairweather, W.S. 
Bhioob and 
North 
British Solicitors for the Highland railway company: J, K. and 

^v!"^' W. P. Lindsay, W.S. 
Grrat North 
OP Scotland 
Ry. Co. Solicitors for the Caledonian railway company : Hope, Todd, 

AND UTHERA. , ,.. ,^ _ 

and Kirk, W.S.] 
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Grbat Northern Railway Company (Ireland) 

V. 

Donegal Railway Company 0). 
Donegal Railway Cobipany 

V. 

Great Northern Railway Company (Ireland) (}). 

Due and Reasonable Facilities — Through Rates — Competing Routes — Diversion 
of Traffic — Transhipment of Goods — Rebates out of Through Rates — 
Jurisdictions-Railway and Canal Traffic Act, 1864 (17 d 18 Vict. c. 81), 
s. 2— Railway and Canal Traffic Act, 1888 (51 d 62 Vict. c. 25), ss. 9, 26. 

Certain through rates for traffic passing via Strabane, between the railway June 25, 26, 
of the Great Northern company and the railway of the Donegal company west 27, 

of Strabane, were in operation under a notice duly served on the Donegal ^^"^' 

company in accordance with the provision of section 25 of the Railway and 
Canal Traffic Act, 1888. Each of the railway companies owned a railway 
between Strabane and Londonderry, and were competing for the traffic. 

Upon a complaint by the Great Northern company — (1) of the unreasonable 
delay caused by the Donegal company to traffic forwarded from Londonderry 
via Strabane, partly on the line of the Great Northern company and partly on 
the line of the Donegal company, and vice versd ; (2) of improper diversion of 
traffic from the line of the Great Northern company to the line of the Donegal 
company, and obstruction offered at stations on the Donegal company's line 
west of Strabane to the use by the public of the route to Derry by the line of 
the Great Northern company as a through route ; (3) of improper refusal of 
the Donegal company to recognise the through bookings of passengers by the 
Great Northern company from Londonderry vi& Strabane to stations on the 
Donegal company's line west of Strabane; (4) of detention of the Great 
Northern company's wagons at Strabane owing to the delays in transhipment 
of traffic by the Donegal company. 

Held, that the Great Northern company were entitled on the facts proved 
to an order enjoining the Donegal company to afiord all due and reasonable 
facilities for carrying out the through system of booking and rates over the 
Great Northern company's and Donegal company's railways for passengers 
and goods as required by the notice served by the Great Northern company on 
the Donegal company, and in particular for transferring to and from the 
Great Northern company's railway all goods and traffic carried at through 
rates partly over the railway of the Donegal company and partly over the 
railway of the Great Northern company. 

(^) Before Gibson, J., and Commissioners Sir F&edebice Peel and Viscount 
CoBHAM, sitting at the Four Courts, Dublin. 
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1901. 



Great 

nouthbrn 

Ry. Co. 

(Ireland) 

r. 
Donegal 
Ry. Co. 

DONKOAL 

Ry. Co. 

V. 

Gkeat 
Northern 

Ry. Co. 
(Ireland). 



The Donegal company applied for an order declaring that the through rates 
in force under the notice served on the Donegal company by the Qreat Northern 
company were not a reasonable facility or required in the interests of the public, 
and that the same should no longer be in force. 

Heldt that no case had been made for rescinding the through rates. 

Query f whether the Court has power to rescind through rates, which have 
become valid by a notice under section 25 of the Railway and Canal Traffic 
Act, 1888. 

Upon complaint that the Great Northern company granted a rebate of 
Is, per ton out of their portion of the through rates it was proved that the 
Great Northern company were not acting mala fide nor for the purpose of 
treating the Donegal company unfairly, but to secure a portion of the 
competitive traffic, and that without such rebate the Great Northern company 
would lose the traffic altogether owing to the delays caused by the Donegal 
company at Strabane. 

Heldf that no case had been made for prohibiting the Great Northern 
company from allowing the rebate. 

This was an application by the Great Northern railway 
company of Ireland under section 2 of the Railway and Canal 
TraflSc Act, 1854. They were the owners of a line of standard 
gauge, running from Londonderry to Strabane, and thence 
southward to Enuiskillen and Dublin, with several branches. 
The Donegal railway company owned or worked a narrow 
gauge line running &om Strabane westward to Stranorlar, and 
thence in two branches to Glenties and Killybeg {via Donegal). 
In 1896 the Donegal company had obtained Parliamentary 
powers, and had constructed an extension of their line (narrow 
gauge) to Londonderry, with a terminus on the opposite side of 
the river to the Great Northern company's terminus. Each 
company had therefore a line from Strabane to Londonderry. 
The stations of the two companies at Strabane were adjacent, 
with a connecting footbridge for passengers. The transhipment 
of goods there was performed in a shed, containing a platform, 
on either side of which ran lines connected with the two 
systems ; the shed, platform, and both sets of lines being the 
property and constructed entirely on the land of the Donegal 
railway company. 

The Great Northern railway company in their application 
stated that through rates and through booking between the two 
companies' systems via Strabane had formerly existed, and that 
the transhipment of trafl&c had been satisfactorily carried out ; 
but that prior to the opening of their new line from Strabane 
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to Londonderry, the Donegal company gave notice of the 
discontinuance of the aforesaid through rates and through 
booking. Therefore the applicants served a written notice pro- 
posing through rates and routes under the terms of section 26 
of the Kailway and Canal Traffic Act, 1888, upon the Donegal 
company ; and no objection having been taken thereto by the 
Donegal company, at the expiration of ten days from the ser- 
vice of the said notice, the prescribed rates and routes had 
admittedly come into operation. 

They complained that, notwithstanding such through rates 
having come into operation, the Donegal company had not 
afforded reasonable facilities for their traffic at Strabane, by 
not issuing or accepting through tickets, and by unreasonably 
delaying the transhipment of through goods traffic at Strabane. 

The applicants, the Great Northern railway company, asked 
for— 

(1) An order enjoining the Donegal company to afford all 
reasonable and proper facilities for carrying out a through 
system of booking and rates over the applicants* and Douegal 
company* s railways for passengers and goods, and in particular 
for transferring to the applicants' line from the Donegal com- 
pany's, and tice versa, all goods and traffic to be carried at 
through rates partly over the line of the Donegal company 
and partly over the line of the applicants ; 

(2) An order declaring the applicants entitled to do all 
work of transhipment at Strabane of all goods and traffic to 
be carried between stations on the two companies' lines rid 
Strabane, such transhipment to be at the applicants' cost, they 
paying a just and equitable rent for the use of the premises ; or, 
alternatively, that the Donegal company be ordered to exercise 
all due diligence and despatch in receiving, transhipping, and 
forwarding at Strabane such through traffic as aforesaid ; 

(3) An order enjoining the Donegal company to desist from 
unduly preferring their own line ; and 

(4) For damages for unreasonable delay and improper diver- 
sion of traffic, and the loss resulting therefrom. 

The Donegal company, in their answer, attributed the constant 
delays in the transhipment of traffic at Strabane to the applicants' 
B. — ^VOL. XI. 4 
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failure in supplying wagons. They said that the fact of tranship- 
ment being necessary at Strabane rendered the route between 
stations on their line west of Strabane, and Londonderry, by 
way of the applicants' line, totally unsuitable and inconvenient 
as compared with the Donegal company's continuous line, and 
that through rates were not due and reasonable facilities required 
in the interests of the public, and that unexpected applications 
for an unusual number of wagons for such variable traffic 
seriously deranged the Donegal company's traffic. They denied 
that they had discontinued through booking, or refused to accept 
through tickets. 

With regard to the transhipment shed, they submitted that 
the Court had no jurisdiction to order them to lease the same to 
the applicants, or to grant them a licence to enter the same ; 
and they denied that such lease or licence would be a reasonable 
facility, or would benefit the public. 



The Donegal company filed a cross-application, by which they 
sought that the through rates between Londonderry on the Great 
Northern line and stations west of Strabane on their own line, 
which had come into force by the notice under section 26 of the 
Bailway and Canal Traffic Act, 1888, should be declared not to 
be a reasonable facility, and should be no longer in force ; or, in 
the event of the Court determining that the said through rates 
were a reasonable facility required in the interests of the public, 
then, that the Court should allow the through rates which the 
Donegal company had previously proposed by written notice 
between their line and the Great Northern stations to the south 
of Strabane. They also asked for an order restraining the Great 
Northern company from granting any undue preference to them- 
selves or other persons, by giving rebates or other advantages 
to merchants and traders consigning traffic to, from, or I'id 
Londonderry from or to places west of Strabane, vid the Great 
Northern line, to the prejudice of the Donegal company, and 
merchants and traders sending such traffic by their route. 

The Great Northern railway company put in an answer to 
this cross-application, in which they stated, inter alia, that their 
station at Londonderry was more conveniently situated than the 
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new station of the applicants' extension, and that this, combined 
with a more rapid service, would make it of advantage to the 
public to use either route on equal terms. 

Gordon, K.C, Campbell, K.C., and Chambers appeared for 
the Great Northern railway company. 

The Macderyjiot, K.C., Matheson, K.C, (Macrory with them), 
for the Donegal railway company. 

The railway company's special Act authorised the extension 
to Londonderry expressly to avoid transhipment at Strabane. A 
ruinous competition is not in the public interest : Gi'eat Western 
RaUicay Company v. Wye and Severn Bridge Railway Com- 
pany (^). The ground for section 25 of the Kailway and Canal 
TraflSc Act, 1888, giving power to establish through rates, is 
that they are a reasonable facility required in the interests of 
the public. The Court is the sole judge of '' reasonable facili- 
ties." A ''reasonable facility" may cease to be so, by change 
of circumstances ; the Court would then have power to discon- 
tinue the through rate : Belfast Central Railway Company v. 
Great Northeim Railway Company (Ireland) (^). A through 
rate is one entire sum, which the companies concerned agree 
to charge the public, and there is an implied contract that each 
company will charge the agreed sum. 

The judgment of the Court was delivered by Mr. Justice 
Gibson : — 

Gibson, J. : This case has been very fully discussed. It 
purely depends upon matters of fact ; but I do not think much 
would be gained by attempting to analyse the evidence in detail. 

The first ground of complaint put forward by the Great 
Northern company is, in substance, that there have been unjusti- 
fiable and intentional delays in transferring goods from the 
Great Northern line at Strabane into the defendants' trucks. 
In our opinion, the evidence given on behalf of the applicants 
entirely establishes that the delays, which, of course, are to a 
certain extent necessary upon transhipment, have, since the 
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(1) Ante, Vol. V. 193. 

(2) Ante, Vol. IV. 159. 
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GODRtruntion of the Derry extension, been increased in a most 
astonishing way. Constant complaints were made by the traffic 
superintendent of the Great Northern railway, with details of 
particular instances, and those complaints were renewed week 
after week, but never attended to. The delays were of such a 
character, and so often repeated, that it is impossible to escape 
the conclusion that they were, to some extent, the result of 
design. If there had only been a few cases of casual delay, now 
and again, it would perhaps not be necessary for the Court to 
take action ; but they have been so constantly repeated that it is 
impossible to avoid the conclusion that they are part of a mistaken 
policy of some officers of the Donegal company. The result of it 
has been that the traffic of the Great Northern company in that 
district has been very nearly killed ; and that must be set right ; 
and we shall therefore order that the respondents be enjoined to 
afford all reasonable facilities to the applicants' line, and vice 
verscif of the traffic, without any unreasonable delay. 

The second head of the application is for an order declaring 
the applicants, the Great Northern company, entitled to do the 
transhipment at Strabane themselves. We cannot accede to 
that request. 

Next, the Great Northern company ask us to make an order 
enjoining the respondents, the Donegal company, to desist from 
taking any undue preference to themselves in the carrying for 
themselves or other persons of goods and traffic, or in their 
charges for the same over the applicants', and enjoining the 
respondents not to subject the applicants to any undue prejudice 
in respect thereof. We do not propose to make an order in 
affirmance of that application, which would have a much wider 
effect, perhaps, than we would be prepared to go. But the 
evidence shows that there have been cases in which persons who 
were desirous of sending goods, and passengers who desired to 
go, by the Great Northern line, have applied to officers of the 
Donegal railway, and have been practically unable to do it. We 
shall therefore make an order restraining such action on the part 
of the Donegal company. 

Then there is a claim by the Great Northern company for 
sres. No case for damages has, in our opinion, been made ; 
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but the Great Northern company having succeeded, substantially, 
in their application, we see no reason for departing from the rule 
that they should get the costs of the proceedings. 

Now comes the cross-application on behalf of the Donegal 
company. They ask that the through rates, which came into 
force automatically in August last, should be rescinded, and 
declared null and void. 

The jurisdiction the Court may have, in the exercise of its 
statutory powers, to rescind a through rate which has once 
become valid under the statute, is by no means clear. I would 
not like myself to lay down, that in a particular state of facts, or 
under certain circumstances, it might not be competent for us 
to replace a through rate by a new rate, when the circumstances 
which existed when the rate was fixed were altogether altered. 
But there is a much greater difficulty when the application is, 
not to replace a rate by a new rate, but to rescind a rate without 
putting anything in its place, the object of the Donegal company 
being frankly admitted to be to get rid of the Great Northern 
competition, which might result in their being exterminated in 
a war of rates. I think it better on this occasion not to express 
any opinion on the question of jurisdiction ; but my colleagues 
inform me that, from the establishment of the Commission, 
there has never been any attempt to exercise such a jurisdiction. 
It is a question that we do not deem it necessary to decide on 
this occasion, as we all agree that no case has been made for 
rescinding the through rates. It is quite right, as far as I can 
see, that there should be a through rate, to facilitate the public, 
and to supply a certain element of competition ; and it would be 
an unreasonable thing that the Great Northern company should 
be shut out altogether merely because there is a new line 
between the city of Derry and Donegal. 

Now comes a question which has been discussed at some 
length, as to the rebate granted by the Great Northern company 
of a shilling a ton, out of the through rate. These rebates date, 
as far as the evidence shows, from about the 1st of September, 
though not many of them were made, apparently, until October* 
but since then these rebates have apparently been constantly 
made. The case put forward, on behalf of the Great Northern 
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company, is that but for these rebates they woald be unable to 
win any part of the traffic, by reason of the delays at Strabane ; 
and it appears that after all they have only been able to capture 
about 700 tons of traffic, as compared with 11,450 tons carried 
by the Donegal company. 

There are several questions to be considered before this Court 
could act with regard to this matter. Firstly, is it illegal for 
the Great Northern coippany to make rebates out of their own 
share of the through rates ? Suppose there was no competing 
line — in other words, suppose the Donegal extension had not 
been carried out, would there be anything illegal in the Great 
Northern company making a present out of their share of the 
traffic rates to their customers, so long as they did not give any 
preference to one customer over another ? I would feel great 
.difficulty in saying that such action on the part of the Great 
Northern company would be illegal. The only way in which 
I can discover that they would be acting illegally in giving the 
rebate would be, by considering that it is to the disadvantage of 
the Donegal line, considered as a whole, in connection with the 
extension. In other words, the damage is not to the partners 
in the through route, but the damage is to a competing com- 
pany. Mr. Matheson rested his case on the contention that, 
.when a through rate has been established, there is an implied 
contract that each company will exact from the public the entire 
amount of such through rate, so as to preserve an equity between 
the competing companies. Whether he is right in that, in the 
Aense that he could enforce the performance of such a contract, 
is a doubtful proposition. As far as I can see, the action of the 
Great Northern company, in giving the rebate, was not vmla 
fides, nor for the purpose of treating the Donegal company 
unfairly, but to save this portion of their traffic from annihilation. 
To save themselves from the consequence of the delays,. they 
were practically buying the traffic at a loss. On the other hand, 
Mr. Campbell called attention to a piece of strategy on the part 
of the Donegal company, which, though no doubt not illegal, 
was scarcely above board. That was, that when the Great 
Northern company went to the Donegal company, to take copies 
of their rates, for the purpose of their through rate notice, they 
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were shown the old rates on the Donegal line, and that the 
Donegal rates were revised and changed on the same day ; and 
that ten days later, when an officer of the Great Northern 
company called on the Donegal company, for the purpose of 
revieing and checking the list of through rates, he was given 
a list of the old rates, which had ten days previously been 
abrogated and reduced. That was, in my opinion, an act of 
strategy on the part of the officers of the Donegal company, 
which was certainly not a straightforward proceeding, although 
not absolutely illegal. As far as we are able to form an opinion, 
no case has been made to our satisfaction for inhibiting or 
enjoining the Great Northern company from the action they 
have taken with respect to these rebates. But, speaking for 
myself, I am of opinion that, as soon as the delays on the part 
of the Donegal company have been discontinued, and when there 
shall be no longer any obstruction of that kind given to the 
Great Northern traffic, the Great Northern company ought not 
lightly to depart from the through rates which they themselves 
have fixed. Of course nothing they can do can affect the right 
of the Donegal company to the full share of the through rates to 
which they are entitled under the through rate notice. 

Another matter is the charge to be made on the Great 
Northern company, in favour of the Donegal company, for the 
use of the facilities at Strabane. As I understand, the companies 
are willing that that should either be settled between them, or 
by arbitration, and we will put a clause to that effect in our order. 

As regards the through rates which the Donegal company 
have proposed, as the Great Northern company have consented 
to grant through rates, we will, by consent, make an order to 
that effect, and let the amount of such through rate, and its 
distribution, be arranged between them, and if the parties cannot 
agree, we will settle it ; but I trust the parties will settle the 
matter between themselves without coming to this Court again. 
The parties will bear their own costs of this application. 
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A clause was put into the order that the Great Northern 
company agreed to pay whatever sum might be agreed on 
between them and the Donegal company, or, in the event of 
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dispute, might be settled by arbitration, for the expenses 
incurred by the Donegal company in the transhipment of traffic, 
including a reasonable remuneration for the use of the Donegal 
company's appliances and conveniences. 

[Solicitors for the Great Northern of Ireland railway com- 
pany : Crawfoi'd and Lockhart. 

Solicitor for the Donegal railway company : R. A, Macrory.] 
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London and India Docks Company 
r. 
Great Eastern Railway Company and 
Midland Bailway Company (^). 

Throttgh Rates — Dock Company — Lines within Area of the Dock Estate — 
" Railway Company "-^Railway and Canal Traffic Act, 1868 (51 <t 52 Vict, 
c. 25), s. 26— Regulation of Railways Act, 1873 (86 (t 37 Vict. c. 48), s. 8. 

The Regulation of Railways Act, 1878, defines the term * * railway company '* Jfoy 18. 
as including " any person being the owner or lessee of or working any railway December 13. 
in the United Kingdom constructed or carried on under the powers of any Act 1901. 
of Parliament," and the term "railway" as including "every station, siding, Febrtiary 13, 
wharf or dock of or belonging to such railway and used for the purposes of ^902 
public traffic." '• 

Section 25 of the Railway and Canal Traffic Act, 1888, after making 
provisions for through traffic, enacts that ** the said facilities to be so afforded 
are hereby declared to and shall include the due and reasonable receiving, 
forwarding, and delivering by every railway company and canal company and 
railway and canal company at the request of any other such company of 
through traffic to or from the railway or canal of any other such company at 
through rates, tolls, or fares." 

Upon an application under this section by a dock company for through 
rates it was proved that such company owned and worked with their own 
engines under Parliamentary authority lines of railway on their dock property, 
and had (also under Parliamentary authority) constructed and set aside for 
the use of a railway company large sidings situated at a distance of 29 chains 
within the dock boundary, to which sidings the railway company conveyed 
traffic to be exchanged with the dock company. A portion of a public railway 
had been transferred to the dock company, but this railway was not a part of 
the through route in respect of which the application was made. There was no 
statutory regulation of tolls or rates chargeable by the dock company, except 
for dock services, and the Railways Clauses Consolidation Act, 1845, was not 
incorporated in their special Acts. 

Held, by Wright, J., and Lobd Cobham (Sib Fbedebick Peel dissenting) 
that the dock company owning and working under Parliamentary authority 
railways which were part of one continuous route from another railway 
company's system to the exchange sidings, were a " railway company " who 
could propose through rates to that other company under section 25 of the 
Railway and Canal Traffic Act, 1888. 

Held by the Court of Appeal (reversing the decision of a majority of the 

(1) Before Wbioht, J., and Commissioners Sir Fbedebick Peel and 
Viscount Cobham, sitting at the Royal Courts of Justice, London. 



Ry. Co. 
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1901, 1902. Railway Commissioners) that the dock company were not a "railway com- 

LoNDov AND P*°y " competent to propose through rates within the meaning of the Railway 

India Docks ^^^ Canal Traflfic Act, 1888, the railways (including the transferred line) being 

Co. merely ancillary to their dock undertaking, and not part of a continuous line 

*'• of railway communication from a place on one railway to a place on another 

eas^i^ «^"^*y- 

Ry. Co. 
and Midland This was an application by the London and India Docks 

Company under section 25 of the Railway and Canal Traffic Act, 
1888, for an order allowing through rates in respect of traffic 
from the quays and warehouses of the applicants in the Boyal 
Victoria and Albert Docks. Such traffic was conveyed over lines 
of rails to certain stations on the Midland railway by a route 
which passed over certain portions of the Great Eastern railway 
company's lines. The applicants proposed certain through rates 
to be apportioned between themselves, the Great Eastern railway 
company, and the Midland railway company. The applicants 
were the owners of certain docks in the port of London, and in 
particular controlled and managed the Royal Victoria and Albert 
Docks. These docks had been constructed under various Acts 
of Parliament, the most important of which (for the purposes 
of this application) were the London and St. Katharine Docks 
Act, 1864 (27 & 28 Vict. c. 128), and the London and St. 
Katharine Docks Company Act, 1875 (38 & 39 Vict. c. 153). 
Under the powers contained in these Acts the applicants had 
constructed lines of railway to the various warehouses and 
quays, forming a junction with the lines of the Great Eastern 
railway company. In particular they had constructed a group 
of sidings known as the Exchange Sidings, commencing at a 
distance of 29 chains from the junction with the Great Eastern 
railway. These sidings were authorised to be constructed as 
being " necessary and convenient for the marshalling, recep- 
tion, delivery, standing and accommodation of trains, carriages, 
wagons, and engines used for the purposes of dock traffic passing 
or intended to pass to or from the Victoria Dock extension from 
or to the North Woolwich branch, so as to render unnecessary 
the shunting or stopping of such trains, carriages, wagons, or 
engines on the North Woolwich branch. 

Section 146 of the London and St. Katharine Docks Act, 
1864, enacts that: "It shall be lawful for the company on 
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the one band, and the Great Eastern railway company, the idOi, 1902. 
London and North-Western railway company, the North London London and 
railway company, the Great Northern railway company, the Co. 

Midland railway company, and the Great Western railway com- g^e^t 
pany, or either of them, on the other hand, to enter into ^^8™^' 
agreements with respect to the rates and charges to be levied and Midland 
by the company upon railway traffic using the said docks, 
and as to the making of any through rates and charges, 
and the division and apportionment thereof, and as to the 
facilities to be afforded to such traffic to and at such docks, and 
as to the use by the said railway companies of the railways, 
tramways, jetties, and other conveniences at the said docks.'' 

Section 147 enacts that: ''It shall be lawful for the Great 
Eastern railway company, and the London and North-Western 
railway company, the North London railway company, the 
Great Northern railway company, the Midland railway company, 
and the Great Western railway company respectively, with their 
carriages, wagons, and servants, to use free of charge, the rail- 
ways, tramways, and other conveniences at the London Dock 
and the Victoria Dock, so as to enable them to convey goods and 
other traffic to and from the shipping there, subject only to such 
reasonable rules and regulations as the company may find it 
necessary in the pubHc interest to make ; and the company shall 
provide space at the Victoria Dock for the erection of offices by 
the London and North-Western railway company, the North 
London railway company, the Great Northern railway company, 
the Midland railway company, and the Great W^estern railway 
company, for clerks and for storage of sheets, ropes, and other 
necessary articles required by the said railway companies, or 
either of them, for the conduct of the business." 

By section 6, sub-section (f) of the London and St. Katharine 
Docks Company Act, 1875, a certain portion of the North 
Woolwich branch of the Great Eastern railway, and the site 
of the transferred portion of the North Woolwich branch and 
the land and works connected therewith, were vested in the 
dock company, but all other lands then forming part of 
the North Woolwich branch were vested in the Great Eastern 
company. 
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1901 , 1902. By sub-section (g) : " The transferred portion of the North 

London and Woolwich branch shall for ever after the vesting thereof in the 

Co. company (but subject to the provisions of the following para- 

Gkeat graphs of this section) be maintained by the company to the 

Eabtbbn reasonable satisfaction of the Great Eastern company in good 
Ry. Co. *. ^ « 

AND Midland and efficient repair and working order, so as to admit of the user 
thereof as hereinafter provided for traffic by the Great Eastern 
company, and by all other companies lawfully entitled to the 
user of the substituted line, and also at all times for the goods 
traffic to and from the docks, but so nevertheless that the 
requisite alterations of the line, levels, gradients, and curves 
shall be made to carry the transferred portion of the North 
Woolwich branch over the swing bridge hereinafter provided for. 
In the user of the said line the passenger traffic of the Great 
Eastern company shall at all times have priority, and subject 
thereto any difference as to the user of the said line shall be 
determined by an arbitrator to be appointed on the application 
of any company interested by the Board of Ti-ade." 

By sub-section (k) : ^' The company shall either set apart 
such sidings, or shall allow the Great Eastern company upon 
the company's Victoria Dock estatiC to lay down, free of charge, 
and maintain such sidings as may be necessary and convenient 
for the marshalling, reception, delivery, standing and accom- 
modation of trains, carriages, wagons and engines used for 
purposes of dock traffic passing or intended to pass to or from 
the Victoria Dock extension from or to the North Woolwich 
branch, so as to render unnecessary the shunting or stopping 
of such trains, carriages, wagons, or engines on the North 
Woolwich branch; and the company shall permit any such 
sidings, whether set apart by them or laid down by the Great 
Eastern company, to be fully and freely worked and used by the 
last-mentioned company for dock traffic. Any difference between 
the two companies as to any matter arising under this paragraph 
shall be determined by arbitration in manner herein provided, 
and the arbitrator may prescribe the extent of and works in 
connection with the sidings to be provided by the company, and 
may settle all points in difference between the companies in 
reference thereto.*' 
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The applicants conveyed traffic by means of their own engines I 90i> 1902. 

and servants from all parts of the Victoria and Albert Docks to London and 

India Docks 
the Exchange Sidings, and there placed the tracks containing Co. 

it in train order on lines appropriated for the time to the traffic Ghkat 

of the defendants and other railway companies respectively ^^^ 

conveying traffic from the docks. and Midland 

Under an agreement made on April 18th, 1864, the applicants 
performed the service of loading the traffic above referred to, 
and the further services above-mentioned, for the all-round sum 
of Is. 5d. per ton, and the applicants proposed in the application 
that the terms of the said agreement should be made applicable 
to the through rates proposed. There was a large volume of 
traffic landed ex ship on to the quays of the Boyal Victoria and 
Albert Docks, and despatched thence, either direct or after 
warehousing in the applicants' warehouses, to stations on the 
Midland railway. The defendants refused to quote through 
rates to be charged upon such traffic. 

It was claimed by the applicants to be in the interest of the 
public that freighters should not be required to pay the rates 
published in the rate-books of the Midland company at their 
Victoria Dock station, including a charge for the service of 
cartage in London when no such service and no equivalent for 
such service was actually performed ; and that through rates 
omitting charges for such services not rendered should be quoted 
for the traffic in question. 

By their answers the Great Eastern railway company and 
the Midland railway company respectively alleged, inter alia, 
that the applicants were not a railway company, and that 
their lines to which the application referred were not a railway 
within the meaning of the Bailway and Canal Traffic Act, 
1888. 

Balfour Browne, K.C., Freeman, K.C.y and Waghom, for the 
applicants. 

The applicants are a ** railway company " within the meaning 
of the Regulation of Railways Act, 1873, and are entitled to 
apply to the Court for an order allowing the proposed through 
rates and apportionment. The docji railways were constructed 
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1901, 1902. under Acts of Parliament which recognised that they are to be 

London and worked in connection with the railways of other companies as 
India Docks - . . 

Co. part of a contmuoas route. 

Qabat 
Eastern Cripps, K.C, Asquith^ K.C, and Ernest Moon, for the 

AND Midland defendants. 

Co. rpj^^ applicants are not a railway company in connection with 

the lines over which these through rates are sought to be made : 

East and West India Dock Company v. Shuw SaviU and 

Albion Company i}). The decision of the Court of Appeal in 

Williams v. London and North-Western Railway Company (^) is 

in favour of the railway company, the dock lines being in the 

same category with the lines which were held in that case not 

to constitute a "railway." 

Wright, J. : This is an application by the London and 
India Docks company against the Great Eastern railway com- 
pany and the Midland railway company for through rates, and 
it alleges that the docks have been constructed under powers 
of Acts of Parliament ; that under those Acts the applicants or 
their predecessors in title have constructed lines of railway 
forming a junction with a railway of the Great Eastern company, 
and extending for a distance of three miles on either side of the 
docks to various warehouses and quays, and in particular that 
they have constructed the exchange sidings commencing about 
29 chains on the dock side from the junction with the Great 
Eastern railway. 

Then they quote the provision of the Act under which those 
sidings were constructed, and state that they, the dock company, 
convey traffic, by means of their own engines and servants, from 
all parts of the dock to the exchange sidings, and there place the 
trucks containing the traffic in train order on lines appropriated 
for the time to the traffic of the defendants, and of other railway 
companies conveying traffic from the docks. The total length 
of the lines of railway within the dock property, for the purpose 
of bringing railway traffic to and from the Great Eastern railway 

(1) (1888) 89 Oh. D. 624; 67 L. J. Ch. 1088. 
(«) (1900) 1 Q. B. 760; 69 L. J. Q. B. 681. 
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is about 45 miles. Then the applicants refer to an agreement i90i» 1902. 

of 1864, and then state the facts, and claim an order allowing a London and 
. , . , . . . India Docks 

through rate with a particular apportionment. Co. 

To-day we have not to deal with any question of the merits. Gmat 

We have merely to deal with the question of jurisdiction, and Eastern 

Ry. Co. 

that is, put shortly, whether the dock company are for this and Midland 

purpose in the position of a railway company owning and working J ' 

a railway. There is no doubt or question whatever but that for ^'^^» '• 

some purposes the dock company are a railway company. They 

have a very extensive system of railways on their dock estate. 

They are a railway company unquestionably for some purposes, 

and for some purposes of the Railway and Canal Traffic Acts. 

Under an Act of 1882 they own and work a passenger line, in 

all respects under the same conditions under which ordinary 

passenger lines are owned and worked. They have been held (^) 

to be a railway company under the Railway Companies Act, 

1867, and the decision holding them to be a railway company 

has been recognised by Parliament in the Act which provided 

for the amalgamation of the dock companies, which enacted that 

the amalgamation should not deprive them of their status under 

that Act. 

But the question is whether for this particular purpose of 
through rates they are in the position of a railway company 
within the meaning of section 25 of the Railway and Canal 
Traffic Act, 1888. That section provides that every railway 
company owning or working railways which form part of a 
continuous line of railway or railway communication (I leave out 
about canals) shall afford all due and reasonable facilities, and 
so forth, and it goes on to enact that one of these facilities shall 
be the due and reasonable receiving, forwarding, and delivering 
by every railway company at the request of every other such 
company of all through traffic to and from the railway of any other 
such company at through rates, tolls or fares, and also the due 
and reasonable receiving, forwarding and delivering by every 
railway company at the request of any person interested in 
through traffic, of such traffic at through rates. 

Now, in determining whether the dock company are within 
(1) Ante, VoL VI. 96; 3S Ch. D. 676. 
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that enactment, there are many things to be considered. There 
are two categories under either of which the dock company 
might be supposed to come. First of all, there may be a dock 
system in which there are laid down, in the docks, railways 
which may be called simply dock railways — domestic railways 
for the purposes of the dock traffic within the docks, constructed 
under general powers to do what is necessary for the work of the 
docks, and merely, as it were, by chance, connected at the dock 
gates with some external railway. But in a case like that it 
may be that there would be some purposes under the Railway 
and Canal Traffic Acts, with regard to which we should have 
jurisdiction over them as railway companies, but hardly, I think, 
in relation to the 25th section of the Traffic Act of 1888 as 
regards through tolls and rates. It is not necessary to express 
any opinion whether we should have jurisdiction in a case of 
that kind. In the other category would fall a dock company 
whose property includes railways or portions of railways forming 
in fact a continuation of general railway systems outside the 
dock estate connecting the dock railways with those railways as 
part of one continuous system, and appropriated for that purpose 
by the statute. 

It is within that latter category that, as it seems to me, the 
dock company comes. First of all, by the London and St. 
Katharine Docks Act, 1864, s. 146, it was provided that it 
might be lawful for the dock company and a railway company 
to enter into agreements with respect to the rates and charges 
to be levied by the dock company upon railway traffic using the 
docks, and as to the making of through rates and charges, and 
the division and apportionment thereof, and as to the facilities 
to be a£forded. If that section stood alone it would probably 
not be enough to make the dock railway a continuation of the 
railways outside. Then comes section 147, which says : " It 
shall be lawful for the Great Eastern" and other railway 
companies there specified, ''with their carriages, wagons and 
servants, to use free of charge the railways, tramways and other 
conveniences at the London Dock and the Victoria Dock, so as 
to enable them to convey goods and other traffic to and from 
shipping there, subject only to such reasonable rules and 
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regulations as the company may find it necessary in the public 1901, 1902. 
interest to make " ; and the dock company shall provide space London and 
for offices for the company, and for storage and so forth. Now, Co. 

if that were the whole of the matter, I should be very much Gkbat 
inclined to think it brought the dock company's railways within g^f^'co? 
the scope of the Traffic Act of 1888, because it gives an absolute and Midland 

right for the railway companies named to use these dock railways 

as a continuation of their own system, subject only to reasonable _' " 

rules and regulations in the public interest. 

The matter does not rest there, nor does it rest merely on 
those two sections coupled with the agreement which was made 
during the passing of the Act of 1864, by which a right was given 
to the railway companies to exercise their powers on the terms 
mentioned in the agreement. It does not rest there, because 
there comes next the London and St. Katharine Docks Act, 
1875. By section 6, sub-section (f) of that Act, the company are 
constituted proprietors of a branch called the North Woolwich 
branch, and in relation to that branch it seems to me they would 
unquestionably be a railway company for all the purposes of any 
traffic which passed from outside systems over that branch ; but 
I do not understand that that is the case in this instance. Then 
in the same section there is sub-section (k), which provides, 
leaving out the immaterial words, that ** the dock company shall 
set apart such sidings " — there is an alternative given which has 
not been adopted — " as may be necessary and convenient for the 
marshalling, reception, delivery, standing and accommodation of 
trains, carriages, wagons and engines, used for the purposes of 
dock traffic passing or intended to pass to or from the Victoria 
Dock extension from or to the North Woolwich branch so as to 
render unnecessary the shunting or stopping of such trains, 
carriages, wagons or engines on the North Woolwich branch ; 
and the company shall permit any such sidings, whether set 
apart by them or laid down by the Great Eastern company, to be 
fully and freely worked and used by the last-mentioned company, 
for dock traffic." Now, it seems to me that the proper conclusion 
is, that under these various powers and regulations the dock 
company's railways, which are worked in the ordinary manner 
with locomotives and so forth as if they were ordinary railways, 

B. — VOL. XI. 5 
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1 901, 1902. and are worked under powers, not optional, but compulsory, on 

London and the dock company, in connection with the system of the Great 
India Docks n , ., . , . 

Co. Eastern railway company, must be regarded as railways within 

Gkeat *^® scope of section 25 of the Traffic Act of 1888. I do not see 

Easteun what element is wanting. They are unquestionably railways. 

IvY. Co. 

and Midland The railways are owned and worked by the dock company ; they 

J ' are so owned and worked under Parliamentary authority, and 

Wri^, J. ^^^ pj^j,^ ^£ ^^^ continuous route from the system of the Great 
Eastern railway company to the quay sides. At any rate, they 
are part of the continuous route from the system of the Great 
Eastern company to a long way within the dock boundary, 
namely, the exchange sidings — a distance of 29 chains; that 
part seems to me to be unquestionably part of one continuous 
system of railway communication. I do not think it is neces- 
sary to say whether the rest of the dock railways, reached from 
the Great Eastern system vid the exchange sidings, are in the 
same sense part of the continuation of the general railway 
system or not ; but at any rate, as regards that portion of the 
exchange sidings it seems to me that the section is applic- 
able, and that is enough to make the dock company interested 
in a portion of the route, which route consists of the Great 
Eastern system and of this portion of the exchange siding in 
combination. It is said that there are no statutory tolls. 
That is quite true. There are no statutory tolls or rates 
chargeable by the dock company for the use of this railway, 
although there is a statutory regulation of the maximum tolls 
and rates which they can charge for all dock services ; but the 
Railway and Canal Traffic Acts do not provide, either in the 
definition of a railway company or elsewhere, that the existence of 
a statutory regulation of tolls or rates shall be essential as a 
condition for the application of the Act. 

Then it is said no returns are made to the Board of Trade, and 
no provisional order was issued by the Board of Trade or passed 
by Parliament in relation to the dock company. There may have 
been reasons for that, or it may have been a slip on the part 
of the Board of Trade. That cannot govern the construction 
of the section. For these reasons I am of opinion that the dock 
company are a railway company not merely for some purposes 
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but for this particular purpose, and that the application is well 1901, 1902. 

founded in that respect. Loxdon and 

^ India Docks 

Co. 

V, 

Sir Frederick Peel : This is an application to us to order Gri-:at 

through rates proposed to the Midland and the Great Eastern jiy. Co. 

railway companies by the London and India Dock company for ^^^ ^o^^^ 

traffic from the Victoria and Albert Dock vid the dock company's . 

Sir F. Feel, 
lines of railway to stations on the Midland railway. The 

question is whether these dock lines are a railway within the 
meaning of section 25 of the Traffic Act of 1888, which 
describes the traffic a railway company may be required to 
forward at through rates as traffic arriving by the railway of 
another railway company. 

Now, a railway for this purpose must be one constructed or 
carried on under the powers of an Act of Parliament, and I 
am inclined to think that the dock company's portion of the 
through route is not a railway of that sort. The three Dock 
Acts of 1853, 1864 and 1875 are the material we have for 
judging of this. The Act of 1858 required the dock company 
to permit the Eastern Counties railway company to lay down 
railways at the intended Victoria Dock, but gave the dock 
company itself power only to make tramways in connection with 
the dock ; and the Act of 1864, which transferred the Victoria 
Dock estate to the London and St. Katharine Docks company, 
while it authorised the Great Eastern, the Midland and other 
railway companies to use the railways, tramways and conveniences 
at the London Dock and the Victoria Dock, left the powers of 
the dock company for constructing or carrying on railways as 
they stood under previous Acts. Then under the provisions of 
the Act of 1875 for the extension of the Victoria Dock, the 
dock company are either to set aside for the use of the Great 
Eastern company, or to allow that company to lay down upon 
the Victoria Dock estate, such sidings as may be necessary for 
the accommodation of trains with traffic passing between the 
Victoria Dock extension and the Great Eastern railway com- 
pany's North Woolwich branch, so as to dispense with any 
shunting of the trains on that branch. In the execution of 
this Act the dock company appear to have constructed on their 

5—2 



Sir F. Feel. 
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1901, 1902. dock estate large sidings for the exchange of trafl&c, having a 
London and junction at one end with the North Woolwich branch and con- 

India Docks '' i.i,i,t^ 

Co nectmg at the other end with the docks. By agreement with 

Gmat *^® Great Eastern and other railway companies they work the 
Eastern ^q^Jj railway traffic over these lines to and from the exchange 
and Midland sidings, to which the railway companies come to receive and 
forward or deliver it, as the case may be. The sidings and lines 
so made by the dock company are their portion of the proposed 
through route, and the question is, I think, does the direction 
to set apart sidings for dock railway traffic make the sidings 
so set apart a railway, and the company providing or owning 
them, a railway company ? It seems to me that it does not, 
because the sidings which the dock company are directed to 
set apart refer, I think, to the sidings which by section 4 of 
the Act they are authorised to make in connection with the 
Victoria Dock extension; and unless these sidings are a railway, 
I do not think the setting them apart for Great Eastern railway 
traffic would make them such. The various works, however, 
authorised by section 4 are evidently allowed as works incidental 
to and an integral part of the dock undertaking, and the com- 
pany's position in relation to them is that of a dock company 
only. In other respects the applicants have none of the 
grounds for being regarded as a railway company, which in 
the case of the Manchester Shij) Canal Q) led us to regard 
that company as a railway company competent to propose 
through rates to and from their docks; and on the whole I 
think the through rates as proposed by the applicants cannot 
be granted. 

Lord Cobham : So far as I have been able to form an opinion 
on the difficult points of law and construction which are 
involved in this case, my conclusion is in accord with that of 
the learned Judge, and I shall not attempt to add anything to 
what he has said. 

The Midland railway company appealed. 
(1) Ante, Vol. X. 54. 
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Ernest Moon (C. A. Cripps, K.C., and Asqidth, K.C., with .^^l??^-, 

him), for the appellants. London and 

^^ India Docks 

There is no definition of a *' railway ** in the Regulation of Cu. 

Railways Act, 1878 ; what is meant by a '' railway " in that Act g^at 

is a railway over which traffic passes subject to the ordinary b^ccT 

law which atfects railways, such as, to the Railways Clauses ^^^ Midland 

Rt. Go. 
Consolidation Act, 1845, or to section 24 of the Railway and 

Canal Traffic Act, 1888 (as to submitting a revised classification 

of merchandise traffic to the Board of Trade) ; neither of which 

has affected the applicants. The sidings are not sidings "of or 

belonging to the railway," but are of or belonging to the dock. 

The applicants are in precisely the same position with regard 

to the piece of Parliamentary line which has been transferred 

to them as to the rest of their lines, since they have no power 

to charge on it conferred on them, nor are they subject to the 

ordinary Parliamentary obligations with regard to it. 

Balfour Browne^ K.C., and Waghom {Freeman^ K.C.^ with 
them), for the dock company. 

It is true that the Manchester ship canal company had power 
to charge " reasonable rates " (^). Merely submitting a classifica- 
tion to the Board of Trade did not make them a railway company. 
Here the sidings " are used for the purposes of public traffic." 
The applicants are a " railway company," since they own public 
railways. The railway company run over the applicants' lines 
by agreement authorised by an Act of Parliament, and that Act 
treats those lines as '' railways." 

Collins, M.R. : This is an application by the London and India 
Dock company in the capacity of a " railway company " for a 
through rate from its dock or warehouse in the Victoria and 
Albert Docks to certain places on the system of the Midland 
railway company. 

The application is brought under the 25th section of the 
Railway and Canal Traffic Act of 1888, which, after providing 
that railway companies are to afford all reasonable facilities, 
goes on to say that every railway company having or working 

P) AnU, VoL X. 64. 
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1901, 1902. railways which form part of a continuous line of railway 

LoKDON AND communication, shall afford all due and reasonable facilities 

Co. for receiving and forwarding by one of such railways all the 

Great traffic arriving by the other, without any unreasonable delay, 

Eabtkrn j^jjJ without any such preference, or advantage, or prejudice, 

AMD Midland or disadvantage as aforesaid, and so that no obstruction may be 
J ' offered to the public desirous of using such railways as a con- 

Colliiu, M.R. ^ijj^Q^g li^g Qf communication. The section then proceeds to 
enact that, subject as thereinafter mentioned, the said facilities 
to be so afforded shall include the due and reasonable receiving, 
forwarding, and delivering by every railway company, " at the 
request of any other such company," i.e., of another railway 
company, of through traffic to and from the railway of any 
other such company at through rates. It follows that the 
applicants are averring for the purpose of this application that 
they are a railway company, at whose request this through rate 
is to be granted. 

It seems to me in accord with common sense, and also with 
the terms of the section, that where a railway company is 
demanding a through rate, it must be a railway company owning 
a line which forms part of a continuous route. It presupposes 
that the demanding company has itself a line which is to form a 
part of that route, not a mere infinitesimal part, but a part which 
would be substantially treated as part of the transitus between 
two given places. Now in this case the applicants are a dock 
company, which came into existence under statutory powers for 
the purpose of making and working docks ; and as incident to 
that purpose, they had statutory powers to lay down rails, or 
tramways, and generally to bring into existence all the appliances 
which are ancillary to the working of a dock. I do not propose 
to go through the numerous clauses in the Acts of Parliament 
which Mr. Moon, in his very clear argument, has brought to our 
attention ; but I think I am justified in saying this, that in these 
Acts we do not find provisions treating them as railways which 
one would expect to find had the Legislature intended to con- 
stitute the dock company a railway company for all purposes. 
The Railway Glauses Acts are not incorporated except for certain 
purposes which have no relation to the lines involved in this 
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case. I think that this circumstance throws a strong light on 1901, 1902- 

what was the real view of the Legislature in hringing these bodies London ani> 

° , . India Docks 

into existence. They were regarded as dock companies, with the Co. 

ordinary incidents of dock companies as such; but they were Gkeat 

not treated as railway companies in the ordinary sense of the ^^^ 

^rm, AND Midland 

Ry. Co. 
It is said that the dock company comes within the definition of 

a " railway company " in section 8 of the Regulation of Railways L 

Act, 1878, by which "the term * railway company' includes any 

person being the owner or lessee of or working any railway in 

the United Kingdom constructed or carried on under the powers 

of any Act of Parliament." In order to bring a company within 

the definition of a "railway company" I think there must, to 

begin with, be a railway constructed or carried on under the 

powers of an Act of Parliament. The section enacts that " the 

term ' railway ' includes every station, siding, wharf or dock of 

or belonging to such railway, and used for the purposes of public 

traffic '* ; but it seems to me perfectly clear, and Mr. Balfour 

Browne did not contend to the contrary, that although the term 

" railway " includes siding, wharf, or dock of or belonging to a 

railway, a siding or wharf which is not otherwise a part of a 

railway does not of itself constitute a railway. Though there 

be a siding which is used as a siding under statutory powers, I 

do not think it will be within the definition unless it belongs to 

a railway. One must find a railway before one can say that the 

siding is part of it. 

In this case the through route, which the applicants set forth 

as the route in respect of which they desire through rates, is one 

from the quays and warehouses in the Royal Victoria and Royal 

Albert Docks to the exchange sidings, and thence over the line of 

the Great Eastern railway company on to the line of the Midland 

railway company. In order that the applicants may succeed 

they must make out that these lines are part of a continuous 

route. The applicants' share of the route is simply composed 

of these tram lines, or railways, round about the docks, by means 

of which they carry on the ordinary business of the dock. In 

my judgment, these lines cannot be said to form part of a 

continuous railway route from any place to any other place 
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1901, 190 2- within the meaning of the Railway and Canal Traffic Act, 1888. 

London and They are the lines over which the dock traffic is managed, and 

Co. I think it would be a departure from common sense and the 

Gkeat ordinary meaning of terms to hold that these lines, which con- 

Eastekn Btitute the ordinary means of dealing with the dock traffic, and 

xvY. Co. 

AND Midland moving it from warehouse to warehouse, and so on, are part of 
J ' a through railway route, or, in the words of the Act, a continuous 

CoUing, M.E. j^j^^ ^f railway communication from one place to another. They 
were certainly not brought into existence for that purpose, but 
for the purpose of facilitating the moving of goods from one part 
of the docks to another. I do not think they form a part of a 
continuous railway route, which can be made the subject-matter 
of a through rate. 

Looking at the matter broadly, it seems to me that really the 
dock and the appliances about it are nothing more than a large 
station, and that all these appliances subsist for the purpose of 
doing the work which would be done at a station, of moving the 
traffic about to and fro in the station. They are not part of a 
line, with a terminus a quo and a terminus ad qttem. 

I do not think that counsel for the dock company could have 
contended here that the applicants had any locus standi as a 
railway company, if he had been driven to rely on those lines 
only ; but the dock company, as it now exists, is the result of a 
series of amalgamations, and has within it several docks, to some 
of which railways in the full sense of the term are annexed; and 
it is contended that the company, being in that sense the owners 
of railways, can in that capacity claim the position of a railway 
company, and so be entitled to demand a through rate. The 
applicants were able to point to two perfectly independent lines, 
namely, the Royal Albert Dock railway and the Blackwall rail- 
way, which formerly belonged to the London Dock company. 
The first of these railways appears to me to have nothing to do 
with the point under discussion, not being made part of the route 
in respect of which the through rates are demanded, for the very 
good reason that there is only power to carry passengers and 
small parcels upon it. So, with regard to the Blackwall railway, 
I do not see how the fact that the applicants are the owners of 
a railway elsewhere, to which the present application does not 
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relate, can have anything to do with the diecuesion. The counsel i90i> 1902. 
for the applicants did not insist very strongly that they were a I^ondon and 
railway company in respect of these railways, and he was obliged * Co. 
to fall back on another point, which was really the only point great 
that ultimately he strongly pressed, namely, that the applicants ^^f^?^'' 
were entitled to apply for through rates by reason of their owner- and Midland 
ship of what has been called "the transferred portion of the ]L^' 
North Woolwich branch/' Coliini, MJt 

The facts with respect to that are these : when the Boyal 
All)ert Dock was being constructed, it was found that it would 
interfere with the existing line of the Great Eastern railway 
company, which ran across part of the site of the proposed dock, 
and on to the North Woolwich station ; and it would involve a 
drawbridge being substituted for the old line. Therefore, the 
Great Eastern company, in order that their traffic might not be 
interrupted, carried their line under the proposed site of the dock 
by a tunnel, but they left the old line which had been used before 
in its old position. That had to be interrupted by a drawbridge, 
and an arrangement was made whereby that part of the line 
which was so interrupted, and for which the tunnel was sub- 
stituted, was handed over for certain purposes to the dock 
company, the Great Eastern company still retaining the right 
in special circumstances to pass trains over it, and they have 
occasionally done so. The dock company on the other hand 
acquired a right to pass trains over it, just as it passed trains 
over its own lines. It was argued that the applicants were 
a railway company within the meaning of section 25, because 
they were, in respect of this bit of line, the owners of 
what was part of a fully constituted railway. To begin with, 
I do not think that, as owners of that bit of line, the 
applicants can be said to be a '^ railway company" owning a 
*' railway " in the proper sense of the term. It seems to me 
that that bit of line has been denuded of its special railway 
characteristics in the process of transfer to the dock company. 
The dock company do not possess over it any charging powers 
whatever, such as the Great Eastern company did possess over 
it. The dock company simply finds itself with a piece of line 
which was really a part of a railway proper and was owned by a 



74 RAILWAY AND CANAL TRAFFIC CASES. 

1901, 1902. railway company, and they have used it as they have used the 

London and rest of their tramways, simply for the purpose of their dock. 

Co. ' They can only demand a through rate in respect of a continuous 

Great ^^^® ^^ railway communication, but most of the route to which 

Eastehn their application relates has no connection whatever with this 
Ry. Co. 
AND Midland particular bit of line. The traffic coming from the north of the 

Ry^o. j^y^j Albert Dock and from the North Victoria Dock would 

Collins, M.B. never pass over it at all ; and the traffic coming from the south 

part would pass over a little piece of it. 

But counsel for the dock company relied on this piece of line, 

not so much as in itself justifying the demand of a through rate, 

as for the following argument. He said that this bit of railway 

being owned by the applicants, they were entitled to treat all the 

sidings and approaches to it as part of a railway. I think it 

would be quite absurd to say that the sidings and the rest of 

these lines are ancillary in any sense to that bit of railway. It 

seems to me that that bit of railway has really become merged 

into the category of what I call the tramways used for dock 

purposes. I think, therefore, that these lines cannot be called 

a railway in any sense within the meaning of the Bailway and 

Canal Traffic Act, 1888. 

On these grounds I think that the applicants have failed to 

show anything in the nature of a through route, part of which 

passes over their own line, and they are not "a railway company " 

in the sense in which that term is used in the Bailway and Canal 

Traffic Act, 1888, s. 25. But it is said that there is a decision 

of the Eailway Commissioners which concludes this case against 

the railway companies, namely, the Manchester Ship Canal 

Company v. Midland Railway Company (^). I was a party to 

the decision in that case ; and I think that, instead of being an 

authority for the applicants in this case, it is an authority against 

them. It was decided in favour of the applicants in that case 

solely on grounds which do not exist here, and but for their 

existence, the decision must have been the other way. In that 

case there were special provisions whereby the ship canal company 

were able to charge tolls on railways, and other statutory powers 

regulating the tolls and charges which they were to make, and 

(1) Ante, Vol. X. 64. 
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we thought that they were therefore in the position of persons ^^^^ ^^^^- 

who owned a railway in the proper sense of the term, which the 1^ni>on and 
., / . . , 1 , India Docks 

pubkc were entitled to ase at certain given rates, and that that Co. 

fact put them in the position of a railway company so as to bring Great 

them within the jurisdiction of the Railway Commissioners to ^stehw 

grant them a through rate. That was an extreme case, decided and Midland 

on very special circumstances that do not exist here. Therefore, 

whether that case was rightly or wrongly decided, I think that 

Sir Frederick Peel, who was a party to that decision and was 

also a party to the decision in this case, has taken the right view 

in the present case. He differs from Mr. Justice Wright ; and 

I can say no more than that I prefer his reasoning, which 

commends itself to me, and with which I agree, to that of 

Mr. Justice Wright. I think, therefore, this appeal ought to 

be allowed. 

Mathew, L.J. : I am of the same opinion. I think it is 
clear that section 25 of the Bailway and Canal Traffic Act 
of 1888, as explained by reference to the provisions of the 
Begulation of Railways Act of 1878, contemplates a continuous 
line of railway communication, made up of diiierent complete 
lines of railway, created by statutory authority. The question 
is whether that section applies to the circumstances of the 
present case. It is said that certain tramways, worked by steam, 
which are provided by the dock company for the accommodation 
of their traffic, are railways within the meaning of these Acts. 
I should have thought it was perfectly clear that they are not. 
They are not part of a continuous line of railway communication 
from a place on one railway to a place on another. They are 
means provided by the dock company for carrying on its business 
in a way convenient to itself. It was said by counsel that one 
ground on which these lines and sidings could be treated as a 
railway was that the transferred portion of the North Woolwich 
branch was a railway constituted by a proper authority created 
in the ordinary way, and that the lines of tramway and the 
sidings must be treated as belouging to that portion of railway, 
and so forming part of a railway system. I am unable to accept 
the contention that the transferred line retains its old character 
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1901 , 1902. of a railway. It seems to me that it has been practically 

London AND merged in the system of tramways used for dock purposes. 

Co. That being so, I think it is impossible to contend successfully 

Great ^^^^ ^^^ ^^^^ sidings taken by themselves, and in the absence 

Eaotehn of any railway to which they belong, are a ** railway " which is 

AND Midland owned by the applicants as a '^railway company" within the 

IlJ*' meaning of the Acts of 1878 and 1888, and I agree that the 

Mathew^ L.J. appeal should be allowed. 

[Solicitors for the applicants : Turner, Son and Foley, 
Solicitor for the Great Eastern railway company : E, Moore. 
Solicitors for the Midland railway company : Beak d Co.] 
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The Waterford, Limerick, and Western Bailway Company 

V, 

The Postmaster-General C). 

Conveyance of Mails— Measure of Remuneration to the Bailivay Company- 
Special Trains— Trains timed by the Postmaster-General— The Railways 
{Conveyance of Mails) Act, 1888 (1 cC 2 Vict. c. 98), s. 16— -Conveyance of 
Mails Act, 1893 (66 ct 57 Vict. c. 88), s. 1. 
Under the Railways (Conveyance of Mails) Act, 1888, the Postmaster- Mvembei- 8, 9, 
General may by notice in writing require any railway company to convey 
mails by ordinary or special trains at such hours as he shall direct, and a 
railway company required by the Postmaster-General to so convey mails, 
shall be entitled to such reasonable remuneration as shall be fixed and agreed 
upon between the Postmaster-General and such railway company, or in case 
of difference between them as shall be determined by arbitration. The 
Conveyance of Mails Act, 1898, enacts that where under any Act relating to 
the conveyance of mails it is provided that any matter of difference relating 
to any remimeration to be paid by the Postmaster-General to any railway 
company, shall be referred to arbitration, that matter of difference shall at 
the instance of any party thereto be referred to the Railway Commissioners 
instead of to arbitration. 

Upon an application to determine the amount of the remuneration to be 
paid per annum by the Postmaster-General to the Waterford railway 
company for the conveyance of mails on their railway — 

(1) By certain special or notice trains required to be run by notice from 
the Postmaster-General ; 

(2) By ^certain ordinary or agreed trains timed by agreement with the 
Postmaster-General ; 

Held, that the remuneration for carrying the mails ought not to include 
any sum directly representing the capital cost of providing the railway; 
and, further, that the definite sum to be paid should be of sufficient 
amount — 

(1) To give the railway companies payment for the mails at their ordinary 
parcels rate less a rebate of one-third of it, in consideration of the usual 
terminal services in connection with parcels being done in the case of the 
mail parcels by the Postmaster-General ; 

(2) To make up to them, when required, the gross receipts of the notice 
trains to 5s. per train mile ; 

(8) To compensate them for possible decrease of the receipts of agreed 
trains due to their times of running being partly fixed to meet postal 
requirements, the allowance under this head to be a *' substantial" one (per 

(*) Before Wright, J. and Commissioners Sir Frederick Peel and 
Viscount CoRHAM, sitting at the Royal Courts of Justice, London. 
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1900. 

Thb 

Waterpord, 

Limerick and 

Western 

Ry. Co. 

V. 

The 
Postmaster- 
General. 



Mb. Justice Wright), and (per Sib F. Peel) equal to a giiarantee of 3s, 6d, 
gross receipts per train mile — ^the cost of working either class of train being 
taken by agreement at 2s. Id, per train mile. 

Heldy also, that these conditions would be provided for by fixing the amount 
to be paid per annum at 8,0002. 

This was an application under the Conveyance of Mails Act, 
1893, and was in the following terms : — 

''The applicants are the owners of a railway in Ireland, 
extending from Waterford to Ennis through Limerick. They 
have been required by the Postmaster-General to convey mails 
upon the said railway between Waterford and Limerick, between 
Limerick Junction and Limerick, and between Limerick and 
Ennis, by special trains running at hours directed by him as 
follows : — 

Trains. 

A. 9.18 A.M. — Limerick Junction to Limerick. 

B. 4.0 P.M. — Limerick to Limerick Junction. 

C. 8.20 A.M. — Limerick to Waterford. 

D. 2.35 P.M. — Waterford to Limerick. 

E. 11.0 P.M. — Limerick to Waterford. 

F. 9.0 P.M. — Waterford to Limerick. 

G. 10.12 A.M. — Limerick to Ennis. 
H. 2.40 P.M. — ^Ennis to Limerick, 

I. 2.30 A.M. — ^Limerick to Ennis. 

J. 8.30 P.M. — Ennis to Limerick. 

Prior to the 8th September, 1898, the amount to be paid 
to the applicants for the conveyance of the mails upon the 
applicants' said railway was fixed by agreements, most of which 
were made as long ago as 1876 when the circumstances were 
different, and when the applicants had not the same experience 
of the cost incurred by them in connection with the postal 
service and its unremunerative character. 

The applicants have been for a long time past dissatisfied 
with the amount paid them by the Postmaster-General for the 
conveyance of the mails on said railway, and by notice in writing 
expiring on the 8th September, 1898, they determined the said 
agreements with the Postmaster- General, as they were entitled 
to do. 

The sum paid to the applicants by the Postmaster-General 
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for the conveyance of the mails between Ennis and Waterford, ^^oo- 
including the service between Limerick and Limerick Junction, The 

W ATBRPOILD 

was, for the year 1897, 8,969i. The said sum did not aflford Limekick and 
adequate or reasonable remuneration or compensation for the r^^co!^ 
use of the applicants' railway, and for the services rendered by ^« 
them in the conveyance of the mails. Postmaster- 

The trains which constitute the postal service, and are 
more particularly described in paragraph 1 of the application, 
are run at hours which are fixed to suit that service, and the 
connection which the Postmaster-General requires to be made 
with the postal service upon other railways. They are not run 
at times which are convenient for the purpose of the traffic 
which the applicants' railway serves, and are only used to a 
small extent for traffic other than the mails. In some instances 
the times at which they run prejudicially affect the interests of 
the applicants, and tend to divert traffic from the applicants' 
system to that of a rival railway company. In the case of the 
night trains, the applicants' line has to be kept open, and the 
working hours of their staff continued for this service, and for 
this service only, and for these and other reasons the expenses 
of the postal service are exceptionally great. The payment, 
however, which is made by the Postmaster-General, together 
with the receipts of the trains, constitute an altogether insuffi- 
cient remuneration for the special use of the applicants' railway 
to suit the requirements of the post office, and for the services 
which they render in respect of the postal service. 

The applicants claim as remuneration for conveyance of the 
mails in the trains specified in paragraph 1 of the application 
the sum of 20,000/. per annum, dating from 8th September, 
1898, whi«li the Postmaster-General refuses to pay." 

The answer of the Postmaster-General stated that of the 
trains enumerated in the application some were run by agree- 
ment and some by notice given by him to the railway company 
under the Railways (Conveyance of Mails) Act, 1888. He 
contended that it was to the interest of the applicants' line to 
run their trains in connection with the trunk line of the Great 
Southern and Western railway at Limerick Junction. 

He alleged that the sum previously paid by the post office 
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1900- was excessive, and that the claim to 20,OO0Z. as remuneration 

The was Unreasonable. 
Waterford, 

Limerick and /« t-» 

Wksterx Balfour Browne^ Q.C., and 2\ Healyy Q.C, (Ernest Moon with 

R.Y Co 

'^ them), for the applicants. 

The ^ ^ jjj arriving at the remuneration payable by the Postmaster- 
General. General for the mail trains, the railway company are entitled to 
include in the allowance per train mile a sum based on, say, 
4 per cent, interest on the capital expended on making the line 
and acquiring the rolling stock; or, in the alternative, the 
Postmaster-General should guarantee the same payment from 
the mail trains as the average profit from the non-mail trains on 
the system. There is also a loss to be made good on '' conse- 
quential trains," i.e., trains that had to be put on in consequence 
of the timing of the mail trains ; for example, an earlier goods 
train was necessary to catch the boat at Waterford, whereas the 
railway company would have run a mixed stopping train. Where 
the mails are sent by the ordinary trains of the company the 
question of making up any loss cannot arise : it is simply a 
question of fair remuneration for the conveyance of the mail 



A ttomey-General (Sir R. Findlay, Q.C.) and C. A . Russell, Q.C. 
{Casserley with them), for the Postmaster- General. 

Supposing the cost of making the line had to be considered 
in arriving at a reasonable remuneration for providing the trains, 
it would involve an inquiry as to how far capital had been 
judiciously expended. The railway company must take their 
privileges aun onere. First, payment has to be made for the 
actual conveyance of the mail bags in all trains ; this should be 
based on the parcel rates, with a deduction for services not 
performed. Secondly, an allowance must be made to the 
company for trains which are run under the control of the post 
office ; this allowance should consist of a guarantee for expenses 
of running, plus, say, 25 per cent, profit. 

Wright, J. : In this case I think it is impossible for us to 
accept the contention which is the real ground and substance of 
the railway company's claim for increased payment, namely, that 
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their remuneration for carrying the mails ought to include a sum 
directly representing the capital cost of providing the railway. The 
There is no general or prima facie ground for treating the Limerick and 
parcels of the Postmaster-General on a principle fundamentally R^^Cor 

V. 

The 

fostmastek- 

Gbnbhal. 



different from that on which the scale of payments for the 
carriage of other persons' parcels is fixed, a scale which has 
been regulated by Parliament, with full knowledge of the cost of 
the railways. Nor can the company's alternative basis of charge 
be accepted as satisfactory, founded as it is on the earnings of 
trains of one kind as compared with the earnings of trains of 
other and more remunerative kinds. The measure of remunera- 
tion suggested by the Postmaster- General on the other side is 
also, as it seems to me, open to objection. He proposes to 
allow in the first instance only one-third of the ordinary parcel 
rates, and to supplement this by treating the notice and agree- 
ment trains in substance as if they were special trains run at the 
cost of the Postmaster-General. Apart from the consideration 
whether the one-third of the parcel rates is sufficient, and 
whether a sufficient rate of profit over working expenses is 
proposed, the principle is open to the objection that the total 
resulting payment to the company would bear no direct relation 
to the cost or value of the services rendered by them. If their 
own traffic were highly remunerative the Postmaster-General 
would have nothing to pay beyond the one-third of the parcel 
rates. If the company's own traffic were very unremunerative 
the Postmaster- General might have very large sums to make up. 
For example, suppose the company's ordinary traffic by the 
trains in question were increased by about 11 per cent., the 
Postmaster-General would have nothing to pay beyond the 
one-third parcel rates, that is, less than 2,000Z. If, on the 
other hand, that traffic should decrease in the same pro- 
poiiiion, the Postmaster-General would have over 4,000Z. more 
to pay, or a threefold price, although the services rendered 
by the company and their value to the Postmaster-General 
would be precisely the same in either case, and there 
might be no other element of decreased or increased cost or 
inconvenience. 

For the carriage of mails by the railway company's regular 
B.— VOL. XI. 6 



Wright, J. 
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Ry. Co. 

V. 

The 

P08TMA8TER- 

Grneral. 

Wright, J, 



trains the payment to be made by the Postmaster-Oeneral should 
The te prima facie the same as that which the company could and 

WATEKFORD, "^ " r J 

LiMKRicKAND ^ould chargo to ordinary traders or other persons for similar 
services, subject on the one hand to increase in respect of any 
extraordinary service or element of cost, and on the other hand 
to decrease in respect of any circumstance which as between two 
traders would justify or require a discrimination in favour of one 
over the other. Here there is no evidence of any extraordinary 
service or element of cost in the case of ordinary trains, except 
the provision to a very limited extent of special sorting vans, 
but, on the other hand, the terminal services are much less than 
in the case of similar traffic carried for ordinary traders ; and 
considering how large an element of cost of the carriage of 
parcels is constituted by the terminal services, and taking into 
account the quantity and regularity of the traffic, I think that a 
substantial reduction should be made in favour of the Post- 
master-General. Personally, I think the proportion should be 
two- thirds. 

The carriage of mails by trains which the railway company 
would not run for their own purposes at all, and which are really 
special trains run at the request of the Postmaster-General, 
must be treated differently. The railway company are entitled 
to be paid for the cost of working these trains, and a reasonable 
profit on that cost, but they must credit the Postmaster-General 
with the amount of any receipts from the carriage of other 
traffic carried in those trains, less so much of those receipts as 
represents services, such as handling, clerkage, collection and 
delivery, which are not included in the cost of working the 
trains. In the case of this company the ordinary cost of working 
a train is agreed at about 2«. 7d. per train mile. Something 
more should be allowed in the case of special trains, especially 
when run at unusual hours, involving extra cost for attendance, 
lighting, or other services, and I should fix the cost at Ss. per 
train mile for this purpose, and allow 28. per train mile for 
profit (corresponding to a profit of forty out of every hundred 
of receipts from ordinary traffic), but crediting the Postmaster- 
General with the whole receipts from passengers, and two-thirds 
of the receipts from other traffic by these trains. There are 
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four trains (E, F, I, and J), which I think in substance should be 
regarded as special trains, and dealt with in this way. 

A third head of claim is in respect of trains which are not 
special trains run at the request of the Postmaster-General, but 
are ordinary trains in every sense, except that the times of 
starting, stopping and arrival are modified to suit the exigencies 
of the postal service. If there is reason to think that the 
modifications required by the Postmaster- General either cause 
an extra expense or involve loss of traffic, some corresponding 
allowance ought to be made to the company. In the nature of 
things it is impossible for the company to prove in figures the 
loss which they may sustain as a consequence of interference of 
this kind. No doubt most of the traffic if it does not go by the 
trains as altered, goes by other trains, and is not lost : — ^but the 
timing of the trains may make a considerable difference. If a 
train is run at an inconvenient time some passengers will stay 
at home, or take a different means of conveyance, or leave the 
neighbourhood. Some kinds even of goods traffic may largely 
depend for their development or existence upon the circumstance 
of a train running a little earlier or later, stopping or not stopping 
at particular stations. I should be prepared to make a substan- 
tial allowance on this ground, in view of the evidence given by 
the traffic manager and by Mr. Wilkinson, of the Great Western, 
to the effect that the time-table as fixed by the Postmaster- 
General is inconvenient. On the other hand, there is not, in my 
opinion, any weight in the company's contention that they should 
be compensated because the Postmaster-General requires trains 
to be run in correspondence with the trains of other companies. 
The advantages of such correspondence probably outweigh its 
disadvantages, and in any case the maintenance of such corre- 
spondence is no more than the ordinary obligation of the company 
under the Traffic Acts. 

There remains only one other head of claim. As a con- 
sequence of the limitation by the Postmaster-General of the 
interval between the arrival of trains at Waterford and the 
departure of the steamers, it has been necessary to run earlier 
supplementary goods trains, so as to allow time for the embarka- 
tion of goods. Some allowance should be made for this. 

6—2 
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Both parties desire that, instead of our dividing our award 
according to the several heads of claim, we should award a gross 
annual sum to be paid as heretofore, and although I have thought 
it right to indicate the principles on which, so far as I am con- 
cerned, our award is to be based, it becomes unnecessary, and 
indeed impossible, to assess prospectively the exact amounts 
which ought to be paid. The amount which has for a long 
time been paid by agreement between the parties is, in my 
opinion, some indication of what would be just between them, 
and I prefer to adopt a sum approximating to that in which 
busmess men on either side have for so long been able to acquiesce, 
although it may be somewhat in excess of what might otherwise 
have seemed reasonable. 

The Postmaster-General has, as I have indicated, proposed to 
allow an insufficient rate for mail bags as compared with other 
parcels, and an insufficient percentage of profit on working 
expenses, and after making corrections in these respects, the 
figures on his principle of calculation work out at not very far 
short of the amount of the payments which have hitherto been 
made. On the whole I think that the sum of 8,0002. a year is a 
fair sum to fix. 



Sir Frederick Peel : We have in this case to determine the 
amount that should be paid by the Postmaster-General to the 
Waterford, Limerick, and Western railway company as remunera- 
tion for the conveyance of mails on their railway in the manner 
required by the post office. The railway over which these mails 
are conveyed extends from Waterford to Ennis, through Limerick 
(a distance of 102 miles), and at Limerick Junction crosses 
the Great Southern and Western railway from Dublin to Cork. 
The mail service on the applicants' railway is worked in connec- 
tion with that on the Great Southern and Western line, and the 
number of the trains used in that service daily is ten. Of these 
six (one each way between Limerick Junction and Waterford, 
Limerick Junction and Limerick, and Limerick and Ennis) have 
their times of running fixed by the post office under the pow^ers 
of the Railway (Conveyance of Mails) Act, 1838, and are known 
as notice trains. The other four (one each way between 
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Waterford and Limerick, and between Limerick and Ennie) are 1900. 

agreed trains as to times, and are run under agreements between The 

the railway company and the Postmaster-General. The payment limmuctTand 

due to the railway company for the services they perform in the ^^^'j^ 

carriage of mails by these ten trains is the question to be v. 

The 
determined. Postmabtbk- 

Prior to the 8th September, 1898, the railway company were ^'^ 

paid an agreed amount, but the agreements under which the Sir g. P etl. 
amount was fixed were then determined by the railway company 
on the ground that the payment was not sufficiently remunera- 
tive, and ought to be much larger. On the other hand, the 
Postmaster-General considers that he was paying under the 
agreements a great deal more than could be justified as a proper 
charge, and now that they have been put an end to by the 
railway company, asks to have the amount settled in the 
manner provided by the Act of 1838. 

The railway company and the post office are not agreed as to 
the principle upon which the remuneration should be based. 
To found it largely, as the railway company propose, upon the 
capital expended in providing the line and its movable stock 
would not, I think be right, and I do not doubt that the principle 
that should be adopted is that suggested by the post office. It 
does not seem to me to be an objection to that principle that the 
Postmaster-General will under it pay more for the mails by some 
trains than by others. As parcels the mails will be paid for at 
the same rate in all cases, but some of the trains in which they 
are carried will be run at a loss to the railway company through 
the insufficiency of other traffic, due it may be to the times at 
which they run, and as they are put on at the instance of the 
Postmaster-General it is for him to relieve the company from 
any loss and to undertake that they shall have a fair railway 
profit. The remuneration then as suggested by the post office 
will consist mainly of two items, one a charge for the carriage 
of mails as parcels, and the other a sum in consideration of a 
certain number of trains being run at times suited to the postal 
service but, it may be, detrimental to the earnings of those trains 
considered as passenger trains, or at times, as in the case of 
trains running on Sundays or at night, when there might be no 
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^^Q^' other traflSc for which the line would require to be kept open, 
Thb and provision made for signalling and attendance at stations. 

WaTERPORD, 4^,^. 1.1 f o ^ 

Limerick akd As to the first item, the railway company s rates for parcels 

R^^o!* traffic by passenger trains include collection and delivery, and 

^ also much personal labour by the staff at the station, in weighing 

Postmaster- and Otherwise handling the parcels, and the Postmaster-General 

* observes that the mails differ from other parcels in being simply 

*^ ^' ^" ^' carried along the railway, and requiring no rendering by the 
railway company of any other service, everything except carriage 
being done by officials of the post office. On this ground he 
considers that he ought not to be charged more than one-third 
of the parcels rates. The other item is the more important 
of the two. The post office interferes to some extent with the 
railway company in the management of their line, and the railway 
company may naturally think that the arrangement of trains 
and times imposed on them by the post office deprives them of 
traffic which different arrangements might secure, and that they 
ought to be indemnified for any unfavourable effect on their gross 
earnings involved in their working a train service as regulated 
by the post office. This is not disputed by the Postmaster- 
General, and the offer is made on his part as to each of the ten 
trains that if the gross receipts work out at less than 3^. 2id. 
per train mile, he shall make good the deficiency. It is agreed 
to take the cost at which a mail train is worked at 2a. Id., which 
is about the average amount per train mile for trains of all 
descriptions, passengers, goods, and mixed, of the railway 
company's total working expenditure, and the Qs. 2f eZ. offered by 
the Postmaster-General is a payment of cost of working plus 
25 per cent. I think it is rather in favour of the company to take 
the mileage cost of working the mail trains, including Sunday 
and night trains, as being equal to the average for all the trains 
on the line, but as to the allowance for profit, considering the 
evidence as to the advantage it might be to the company if they 
could have a less frequent passenger train service and more 
scope for arranging trains for special kinds of traffic, I should 
increase it from Ss. 2|(2. to Ss. 6(2., and the post office guarantee 
should, I think, be that the company shall not receive less than 
the working expenses at the agreed amount, plus the difference 
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between that amount and Ss. 6d. per train mile. This would 
increase the supplemental payment in the post office table by 
about 1,400Z., or from 3,800Z. to 4,700L, and if it is desirable 
that the payment should be a definite sum I would fix its amount 
at 5,000Z. per annum. Then as to the parcels charge for mails, 
except where a sorting carriage is part of the train, it is, I 
consider, fair that there should be a reduced rate for mails as 
compared with other parcels, but I think a rate of half the usual 
rate will be a sufficiently lower one. It is said by the company 
that the mail train which leaves Limerick for Limerick Junction 
at 4 p.m. used to leave at 8.10 p.m., and that the later time to 
which it was altered by the post office in 1897 had the incon- 
venience of obliging them, in order to maintain a connection with 
a steamboat service as timed to leave Waterford, to put on a new 
goods train between Limerick and Limerick Junction, and that 
the earnings of this train being small, under, in fact, 28. Id. per 
train mile, the post office ought to pay them the difference 
between its receipts and the receipts of a paying train. I think 
it is enough to say that it does not seem to me that the altering 
by the post office of the time of a train run under its control, 
although incidentally it may have had the result complained of, 
is a sufficient reason for allowing this claim against the post 
office. 

I wish to add that I do not feel certain that I have made a 
sufficient allowance for profit under all the circumstances, and I 
agree in the payment the learned Judge proposes should be 
made. 



1900. 

The 

"Waterpord, 

Limerick and 

Western 

Ry. Co. 

V. 

The 

POSTMAETER- 

General. 
Sir 7. PeeL 



Lord Cobham : I agree with the conclusions of my colleagues. 
The railway company are entitled to payment under two heads : 
first, for the service of carrying the mail bags ; secondly, for 
any loss incurred by the company, due to the exercise of the 
Postmaster-General's right to require trains to be run at times 
fixed by him. As to the first point I am of opinion that two- 
thirds the full parcels rate would be a fair remuneration to the 
company. In dealing with the second head we have to answer a 
very difficult and speculative question, viz., how much would the 
company earn under conditions which do not exist ? I cannot 
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^^QQ- say that any method of ascertaining this, susceptible of general 

The application, and not open to serious criticism, seems to me to 
Waterford, 
LiMEKicK AND have been suggested. I think, however, that for the purposes of 

Ry!^^?* this particular case the basis sucjgested by the Postmaster- 

^' General is convenient and leads to a conclusion which is con- 

P08TMA8TEK- sistent with probability, that is to say, after correction of the 

' figures in two material instances. One of these is the charge 

^'*-^^^*"^' for cariying the mail bags, which I have already dealt with — the 
other, which is really the most important point before us, is the 
rate of profit assumed to be earned by the company's trains used 
by the Postmaster-General, which must be added to the working 
expenses in calculating the payment to be made by him. He 
proposes that only 25 per cent, should be added to the working 
expenses in respect of this profit, but I do not see how the great 
difference between this figure and the 66 J per cent., which is the 
profit earned by the working expenditure over the whole system, 
can be justified. The company claim that the whole should be 
allowed, but what we have to do is to make a fair and reason- 
able bargain between the parties, and bearing in mind that the 
Postmaster-General is free to have recourse to other means of 
forwarding his traffic, I think that a lesser percentage, viz.> 
40 per cent., is a suitable rate to allow. The result would be 
somewhere near 8,000i. a year, and would agree very nearly with 
that arrived at by my colleagues. 

[Solicitor for the Waterford, Limerick and Western railway 
company : John 0' Connor , Dublin. 

Solicitor for the Great Southern and Western railway com- 
pany : Barrington cC Son, Dublin. 

Solicitor to the Post Office : Sir Robert Hunter,] 
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In re Taff Vale Railway Company 0). 

Proposed Reduction of Particular Rate— Whether Undue Preference or Justified 
by a Competitive Route—Benefit of Geographical Position — Jurisdiction — 
Application under Railway and Canal Traffic Act, 1888 (51 <& 52 Vict, 
c. 25), s. 29, sub'S. 8. 

Sub-section 8 of section 29 of the Railway and Canal Traffic Act, 1888, enacts July 26, 27. 
— '* Where any group rate exists or is proposed, and in any case where there l^W), 

is a doubt whether any rates charged or proposed to be charged by a railway 
company may not be a contravention of section 2 of the Railway and Canal 
Traffic Act, 1854, and any Acts amending the same, the railway company may, 
upon giving notice in the prescribed manner, apply to the Commissioners, and 
the Commissioners may, after hearing the parties interested and any of the 
authorities mentioned in section 7 of this Act, determine whether such group 
rate or any rate charged or proposed to be charged as aforesaid does or does not 
create an undue preference." 

The Merthyr Vale colliery was equidistant from the mam line of the Taff 
Vale railway company (the applicants) and that of the Rhymney railway 
company, and was connected with each line by private sidings. The route 
from the colliery to Cardiff by the Taff Vale was shorter by 18 chains than 
that by the Rhymney. The Taff Vale charged a uniform mileage rate of '575<2. 
per ton over their system, while the Rhymney charged a similar rate of '561d.j 
with the result that the total rate from the colliery to Cardiff was ^d. per ton 
more by the Taff Vale route than by the Rhymney route, although the distance 
was shorter. By section 24 of the Taff Vale Railway Act, 1879, section 90 of 
the Railway Clauses Consolidation Act, 1845, was incorporated, subject to the 
proviso '* that the company (i.e., the applicants) shall not, in the exercise of 
the powers conferred by this section, give any undue advantages to traffic 
passing from or to any of the valleys traversed by the company's present 
system of railways over traffic of the like description passing from or to any 
other of such valleys under the same circumstances.'' 

Upon an application of the Taff Vale railway company, under the first 
quoted section, with a proposal to reduce their rates from Merthyr Vale 
colliery to Cardiff to the same sum as charged by the Rhymney railway com- 
pany, on the ground that while the geographical position of the colliery 
entitled the colliery owners to a competitive service by the two routes, and the 
applicants to a share of the traffic, the other collieries on the applicants' line 
would not be thereby affected in any way. 

Heldj that there was not sufficient evidence to break in upon the uniform 
mileage system established over the applicants' and neighbouring railways, 
taking into consideration section 24 of the Taff Vale company's Act, 1879, as 
well as the Railway and Canal Traffic Acts. 

QutBrCf whether any public advantage would be served by the proposed 

(^) Before Wbioht, J., and Commissioners Sir Frederick Peel and 
Viscount COBHAM, sitting at the Royal Courts of Justice, London. 
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1900. lowering of rate, as the coal would come to Cardiff in any event ; and, qucere, 

J what public interest would be served by a particular colliery having an 

Taft Vale, unproved train service. 

Ry. Co. Held, further, that in the exercise of jurisdiction under sub-section 3 of 

section 29 of the Railway and Canal Traffic Act, 1888, no order should be made 

unless the Commissioners are of opinion that all the interests are before the 

Court, and then only on the fullest possible evidence. 

This was an application to the CommiRsioners under sub- 
section 8 of section 29 of the Railway and Canal Traf&c Act, 1888. 
The applicants, the Taff Vale railway company, proposed to 
redace their rates from Merthyr Vale colliery to Cardiff to the 
same sum that the Bhymney railway company charged from 
Merthyr Vale colliery to Cardiff, on the ground that that colliery 
being equidistant from the two companies' lines (to each of 
which it was connected by private sidings) the applicants were 
entitled to a share in the traffic, especially as their route was 
a shorter one by 18 chains than the Rhymney route. The 
difference in the two companies' rates was due to a different 
mileage charge which they applied to the whole of their respective 
systems, the Taff Vale charging -575^. per ton per mile over 
their system, while the Bhymney were content with '551d. per 
ton per mile. The result was that the total rate per ton from 
the colliery to Cardiff was ll-2125d. by the Taff Vale route, and 
10-724d. by the Rhymney route, being a difference in favour of 
the latter route of •4885rf. per ton. The applicants also leased 
the Penarth dock and harbour, with the Penarth railway leading 
thereto ; and they contended that the existing difference of rates 
on the two routes practically closed this dock against the 
Merthyr Vale colliery traffic ; and they therefore desired to 
reduce their rate also to Penarth, on the same basis as the 
Rhymney company's rates, but this proposition was withdrawn 
subsequently during the hearing of the case. The applicants 
were also subject to section 24 of the Taff Vale Railway Act, 
1879, which, while it incorporated section 90 of the Railways 
Clauses Consolidation Act, 1845, provided that " the company 
{i.e., the applicants) shall not in the exercise of the powers 
conferred by this section give any undue advantage to traffic 
passing from or to any of the valleys traversed by the company's 
present system of railways over traffic of the like description 
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passing from or to any other of such valleys under the same 1900. 
circumstances. " Iir &e 

The application stated that ^' in order to enable them to obtain ^^^ qq^ 
a share of this traffic, the applicants propose to reduce their rate 
from the said colliery to Cardiff to the sum of 10'724d., and 
their rate to Penarth dock and harbour to 11*44275^2., but as 
such rates when reduced will yield a lower rate per ton per mile 
than the applicants are charging for coal traffic in owners' wagons 
from other collieries on their system to the same places, they 
are in doubt whether such reduction would not give the traffic 
from the said colliery an undue preference or advantage over 
traffic of the like description from other collieries in the Merthjrr 
and other valleys traversed by the applicants' railway, and be a 
contravention of section 2 of the Railway and Canal Traffic Act, 
1864," and further that *' the applicants apply to the Railway 
and Canal Commission for an order determining whether the 
reduced rates proposed to be charged as aforesaid, to Cardiff 
docks and Penarth dock and harbour respectively, are or are not 
a contravention of section 2 of the Railway and Canal Traffic 
Act, 1854." 

The Rhymney railway company, the Barry railway company, 
the Ocean coal company, the Glamorganshire coal company, the 
South Wales and Monmouthshire coal freighters' association, 
and the Cardiff railway company appeared by counsel as objecting 
to the proposal. 

Balfour Browne, Q.C., anA Cripps, Q.C. (Noble with them), 
for the applicants. 

In the case of Pickering Phipps v. London and Noi'th-Westem 
Railway Company Q) it was distinctly held that a railway company 
might, in order to secure traffic, in the interests of the public, 
reduce its rate to meet competition without giving an undue 
preference. The terms upon which the coal of this particular 
colliery is to be carried will not be altered in any way ; it will 
not be put in a more favourable position. The only question is 
whether the other competing company is to be entirely excluded 
from having any share in the carriage of that traffic. The traders 

(1) Ante, Vol. VIII. 83. 



92 RAILWAY AND CANAL TRAFFIC CASES. 

^^^- objecting are not affected at all. Assuming the rates over the 

In M applicants' whole system to be otherwise reasonable, and there 

Rt. Co. to be this particular form of competition as regards particular 

collieries, it is unreasonable to suggest that the rates should be 

lowered all round for this disturbing factor. It is to the public 

interest that a competitive route should be kept open. 

Littler, Q,C. {Loehnis with him), for the Rhymney railway 
company. 

The proposed alteration in the rates from Merthyr Vale is 
contrary to the provisions of section 24 of the applicants' own Act 
of 1879. The railway company having the shorter route now 
asks for some special assistance from the Court before putting in 
force a rate, on the ground that they are excluded from com- 
peting with a longer route. The whole system of South Wales 
traffic, which is a mileage one, would be upset by such a decision. 
The definition of **the public" in the case of Liveiyool Com 
Traders' Association v. Great Western Railway Company (^) would 
also apply here; and there is no '^public " in the least degree 
affected. The case of Pickering Pliiirpsi?) is also to be distin- 
guished, as it applied to a district where rates were '' grouped." 

Asquith, Q.C. {Shaw with him), for the South Wales and 
Monmouthshire coal freighters' association. 

The traders are the parties most directly interested in this 
application. Neither the public at Cardiff nor the consignor 
(who is perfectly satisfied) get any advantage from the proposed 
change. Taking the case of the two collieries geographically 
nearer to Cardiff than Merthyr Vale colliery, a low^er gross rate 
would be charged the latter for a longer distance, over practically 
the same line, which would be a new departure for the Court 
to authorise. As regards the bulk of the collieries, they are 
much more distant from the point of discharge of the traffic 
than the Merthyr Vale colliery, and are already in a worse 
geographical position. The case of Pickering Phijyps {^) decides 
nothing more than this : that the Court may lawfully take into 

(') Ante, Vol. VIII. 114. 
(2) Ante, Vol. VIII. 83. 
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account, as one ingredient for consideration upon the question of ^^QQ- 

In rb 

Tapf Vai 

Ry. Co. 



undue preference, the existence of a competitiye route. ^^ ^^ 



MoultoUy Q.C.f and Sliaw appeared for the Barry railway 
company, the Ocean coal company, and the Glamorganshire 
coal company. 

A. T. Lawrence, Q.C., and Trevor Lewis appeared for the 
Cardiff railway company. 

Wright, J. : This is an important matter, and it is a matter 
of first impression. No application, we are told, has ever been 
made under this enactment of the Railway and Canal Traffic 
Act, 1888, and it is of a very novel kind, and of a very doubtful 
scope, to my mind. I can conceive that it may be of very much 
value in a limited class of cases, in whatever class of case it is 
possible for the Court to know that it has all the interests before 
it, iu'the sense of its being fully informed on the matter. Upon 
questions, perhaps, of rebates, and certainly of undue preference, 
I can imagine that railway companies might usefully make 
application under this section. In a matter of this kind we 
must take care that we do not refuse to exercise jurisdiction 
merely because it is a new kind of matter, or because it is 
difficult to deal with. We are bound in a proper case to do the 
best we can to exercise the jurisdiction which Parliament has 
intended us to exercise. 

Now, as regards the present application, for myself I am very 
far from expressing any opinion that the Taff Yale railway 
company may not be able to justify such a reduction of rate as 
they propose to Cardiff in the case of this colliery, because — 
although I feel some difficulty in seeing what public interests 
they will be able to establish (and I take those forms of public 
interest which Lord Herschell, in the case which has been 
referred to (^), suggests as public interests which may result from 
railways acting in their own interest under pressure of compe- 
tition), because this coal, whether this reduction is made or 
not, will come to Cardiff, it will come at a low rate, and not an 
ounce of it will probably be left behind. Therefore one half of 
(») AnUy Vol. Vin. 83. 
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19QQ' the public advantages which Lord Herschell suggests appear 
In bb not to exist in this case. The only other one that he suggests 
Ry. Co. is that which I might describe as that there might be a better 
Wxi^ J service, being more useful for the public. Here a better service 
of trains from this colliery no doubt might result from compe- 
tition, but I cannot at present see how the public would gain 
any advantage whatever from that. This particular colliery 
might, but there is a difficulty in seeing what public interests 
can be served. I see no other kind of interest which is 
suggested by the extraordinary knowledge and ingenuity of Lord 
Herschell. 

Apart from what I have said, I feel great difficulty in the way 
of doing anything here. First of all, there are the Railway and 
Canal Traffic Acts to be considered, but in addition to that there 
is the enactment in the Taff Yale railway company's Act, 
1879, section 24, which, shortly put, enacts that the Taff Yale 
company shall do nothing to give undue advantage to the traffic 
of one valley over the traffic of another valley, nor to prefer 
the Penarth traffic to the Cardiff traffic. That is the. scope of 
the section. Now, under that enactment, a uniform system of 
mileage for coal has been established throughout these valleys, 
and I should be very slow to agree to break in, by any act of 
ours, upon the uniform mileage system without any further 
knowledge than we have from the evidence before us of what the 
effect of doing that might be. Nor am I prepared to say that 
there may not be many cases in this large equalised group of 
valleys in which the other collieries might not complain under 
that Act of the Taff Yale, and at any rate of the advantage 
which this reduction would give to this particular colliery. 
Certainly, if Penarth had been included in the application they 
would have had no difficulty in showing a ground of complaint 
as to many of them. 

As regards the exercise of this jurisdiction I wish to say this. 
I think we are intended to exercise the jurisdiction as a rule 
only where we can see practically that all the interests are before 
the Court, and on the fullest evidence we can get. We ought 
not to act in a case of this kind at all in the dark. If we did 
act and went wrong it is no sufficient answer to say that persons 
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aggrieved may apply to rescind. Under the order, if we made igOQ» 
it, interests would grow up and become established, and capital In be 
would be embarked or be withdrawn, and much more mischief Rt. Co. 
might be done by rescinding the order when made than even by -^fright J. 

making a wrong order itself. We might easily be made the 

instrument of injustice if a railway company, without any 
wrongful intention, came to us and obtained a decision before- 
hand to the effect that some reduction of rate was not an 
undue preference ; and if afterwards it should be found that 
injustice was worked, it would be extremely difficult for indi- 
viduals to upset the order made, and the injury which they had 
sustained in the meantime could not be undone. I do not think 
this is a case in which we ought to interfere beforehand. 

Sir Frederick Peel and Lord Cobham concurred. 

[Solicitors for the Taff Vale railway company : Williamson^ 
Hill d Co.y for Ingledew and Sons, Cardiff. 

Solicitors for the Rhymney railway company : Bompas, 
Bischoff, Dodgson, Coxe, and Bompas.] 
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Cowan and Sons 



North British Railway Company (No. 2) (}). 

Recbsonctble Facilities — Refusing to Deliver at Private Siding — Undue 
Preference — Jurisdiction — Railway and Canal Traffic Act, 1854 (17 <f 18 
Vict. c. 31), ss. 1, 2. 

May, 30. Section 2 of the Railway and Canal Traffic Act, 1854, enacts — "Every 

«/w^y llj railway company, canal company, and railway and canal company shall, 

according to their respective powers, afford all reasonable facilities for 

^^ "a fi ^Q *^® receiving and forwarding and delivering of traffic upon and from the 

1901 ! ' several railways and canals belonging to or worked by such companies 

respectively. ..." 

By section 1 the word "railway" includes every station used for the 
purposes of public traffic. 

A railway company which had for twenty-eight years received and delivered 
coal and goods at a private siding belonging to a firm of traders informed the 
latter that, while they were willing to receive and deliver other goods as before, 
they would no longer deliver coal at the private siding. 
In an application by the traders, the Commissioners found — 

(1) That the delivery of coal at the siding was a due and reasonable facility 
which the railway company were bound to afford, and made an order upon 
them accordingly ; and 

(2) That by delivering coal at the private sidings of competitive traders and 
refusing to deliver it at the applicants^ siding the railway company were 
giving an undue preference to the former, and ordered them to desist from 
so doing. 

On an appeal by the railway company, 

Held (1) (by a majority of seven Judges of the Court of Session, consisting 
of the Lord President, the Lord Justice-Clerk, Lord Adam, Lord Kin- 
near, and Lord Trayner— (fiss. Lord Younq and Lord Moncreiff) that 
the Court of the Railway and Canal Commission had no jurisdiction to order 
a railway company to deliver traffic at a private siding, such sidings not being 
part of the " railway " within the meaning of section 2 of the Railway and 
Canal Traffic Act, 1854, and that the right of the railway company to refuse 
to deliver traffic at such sidings was not affected by the fact that they had in 
the past voluntarily received and delivered traffic at the siding in question, or 
that they were still voluntarily receiving and delivering traffic there in the 
case of goods other than the particular kind of goods which they had refused 

(1) Before Lord Storuonth Darling and Commissioners Sir Frederick 
Peel and Viscount Cobham, sitting at the Parliament House, Edinburgh. 
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to deliver ; and (2) (by the Second Division of the Court of Session) that the 1900, 1901. 
Court of the Railway and Canal Commission had jurisdiction to make the ^TZ TZ 
second order appealed against. ^ 

North 

This was an application under section 2 of the Railway and |^"™ 
Canal Traffic Act, 1854. 

The applicants were paper makers, carrying on business at 
Valleyfield, Penicuik. They had constructed a siding connection 
with one of their mills at the same time as the construction 
of the railway of the Penicuik company, which company was 
afterwards amalgamated with the North British railway company. 

The siding in question was called the Low Mill siding, and 
left the respondents' line outside the Penicuik distance signal, 
22 chains from Penicuik station. From the time of the opening 
of the railway down to 1900 practically the entire traffic con- 
signed to or sent out by the applicants was regularly delivered or 
lifted by the respondents from the private sidings of the applicants. 

In 1900 a dispute arose as to the rebate to be allowed on the 
applicants' coal traffic. The railway company thereupon gave 
notice that they would cease to accept or carry coal for delivery 
at the applicants' Low Mill siding, and requested the applicants 
to make arrangements to take delivery of their coal at Penicuik 
station. The railway company, while continuing to deliver all 
other traffic except coal at the Low Mill siding, insisted on 
carrying the applicants' coal to Penicuik station, which involved 
passing the applicants' siding on the way, and refused to book 
or carry coal from the collieries to the siding. The railway 
company requested the applicants to send their private loco- 
motive from Low Mill siding to Penicuik station, a distance 
of over a quarter of a mile, to take the trucks of coal back to the 
siding, and proposed to charge the applicants a toll of 2d. per 
ton for the use of the line. Alternatively they oflFered to send 
the coal back by their own engine for a charge of Qd. per ton. 
In either case they insisted upon charging for the future the 
full rate to Penicuik station. 

The applicants applied to the Court for an order — (1) enjoin- 
ing the respondents to afford to the applicants all reasonable 
facilities for the receiving and forwarding and delivery of traffic 
upon and from their sidings, and for the return of carriages, 
B.— VOL. XI. 7 
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1900, 1901. trucks, and other vehicles ; (2) declaring the arrangements and 
Cowan & Sons facilities for such traflSc existing prior to 1900 between the 
NoiiTH applicants and respondents to be reasonable ; (8) enjoining the 
Ry!"o! respondents to restore, and to desist from again interrupting 
such facilities, and obstructing the applicants in the exercise 
thereof; (4) ordering them to desist from subjecting the 
applicants to an undue or unreasonable prejudice or disad- 
vantage in respect of the use of their sidings, and to desist 
from giving to other traders or to themselves any undue 
preference or advantage over the applicants. 

The railway company pleaded that the Court had no juris- 
diction to pronounce an order requiring them to stop trains 
at Low Mill siding in order to deliver coal for the applicants 
there, and that they were not bound to stop their trains there. 

Ure, Q.C. (Clyde with him), for the applicants. 

At the time the siding connection was made by the traders 
under section 69 of the Railways Clauses Act, 1845, three 
defences were open to the railway company, but they had not 
then shown any prejudice either to the safety of the public or 
to the railway, or to the traflSc thereon. The case of Portway 
V. Colne Valley Railway Company Q) is an authority that a rail- 
way company is not entitled to sever a siding connection ; 
and a railway company cannot, without showing reason, prevent 
a siding constructed under statutory powers from being used. 
Section 2 of the Railway and Canal Traffic Act, 1854, is quite 
general ; facilities have to be given for the delivery of traffic 
''from the railway," this does not distinguish a siding from 
a station. Section 1 of the same Act does not give a definition 
of a "railway"; the word "includes" there used does not 
mean that everything else is excluded. So long as the railway 
company treat the Low Mill siding as a place for the receiving, 
forwarding and delivery of goods, they cannot close it to certain 
kinds of traffic without showing to the satisfaction of the Com- 
missioners that such partial closing is under the circumstances 
reasonable. To refuse to deliver the applicants' coal traffic is 
not only unduly preferring other traders; it is an undue 

(1) Ante, Vol. Vn. 102. 



liY. Co. 
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preference in favour of the railway company themselves, because 1900, I90i. 
they propose a longer route than the route formerly taken. Cowan & Sons 

V, 
NoKTH 

Dean of Facility (AsheVy Q.C), and Solicitor-General (Dickson, 5»"ti8h 
Q.C) {G. Grierson with them), for the railway company. 

Stopping at a private siding is not a "facility" within the 
meaning of section 2 of the Railway and Canal Traffic Act, 
1854. If it were so, every adjoining landowner could make a 
connection, and require trains to be stopped at a point not 
selected by the railway company. The cases of the South- 
Eastern Railway Company v. Corporation of Hastings (^) and of 
the Darlaston Local Board v. London and North-Western Railway 
Company(c) affirm the absolute discretion of a railway company 
as to where they are to put or not to put a station. In section 1 
of the Railway and Canal Traffic Act, 1854, a "railway" is 
defined to include a public station ; it is there the facility of 
** receiving" and '* delivering " is to be given, while it is on the 
line itself the facility of "forwarding" is to be given. The 
point of connection with a siding may be compared to a private 
station, to which the Act does not apply. The connection 
authorised by the Railways Clauses Act, 1845, was for the 
purposes of getting on or off the main line of railway. This 
right is conceded, and there is no proposal to interfere with 
the siding connection as in Portway v. Colne Valley Railway 
Company i^). The railway company, as carriers, have no duty 
in regard to such junctions. 

Sir Frederick Peel : Messrs. Cowan are paper makers, 
carrying on business in the Penicuik district, and have in 
connection with one of their mills a siding called Low Mill 
siding. This siding forms a junction with the Penicuik railway, 
now North British, 22 chains north of Penicuik station, and 
was constructed by Messrs. Cowan on their own land and at 
their own expense at the same time as* the Penicuik railway, 
and has been in use ever since that railway was opened in 1872. 
Its incoming traffic consists chiefly of coal from Arniston and 

(») Antt, Vol. III. 464. 
Ante, Vol. VIIL 216. 
(3) AnU, Vol. Vn. 102. 

7—2 
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1900, 190 1. other collieries, and of esparto grass and rags from Granton, 

Cowan &SoKB Leith, and other places, and the total yearly tonnage is very 

NoBTH considerable, that of coal alone exceeding 80,000 tons. In 

Rt. Co. November, 1899, Messrs. Cowan claimed to have a rebate oflF the 

Sir pTpeel. co^P^^^y's coal rate, on the ground that it included the Penicuik 

terminal for station accommodation, or that it did not diiBTer 

in amount from the coal rate to the station, although in the one 
case station accommodation was provided, and in the other was 
not. On 10th of March last, before the above claim could be 
heard, they received notice from the respondents that from and 
after 22nd of March they would no longer accept or carry coal 
for delivery at the Low Mill siding, and that Messrs. Cowan 
must make arrangements for taking delivery at Penicuik station. 
They stated they were under no obligation to stop trains 
specially at Low Mill siding, either to give or take delivery of 
traffic there, and that they had resolved to cease to do so with 
regard to coal after 22nd of March. They have continued to 
deliver all other traffic as before at the siding. Upon this state 
of facts, Messrs. Cowan apply to us to determine whether, 
having regard to the obligations as to facilities imposed on 
railway companies by the Traffic Act, 1854, and to the railway 
company continuing to carry coal and other traffic to and from 
the private sidings of other persons, as well on the Penicuik 
railway as all over the North British system, they have not a 
right to require the railway company to deliver coal at the Low 
Mill siding. Section 2 of the Act enacts that every railway 
company shall, according to their powers, afford all reasonable 
facilities for the receiving, forwarding, and delivering of traffic 
upon and from the railway worked by such company, and 
Messrs. Cowan contend that the refusal of the respondents to 
deliver coal at the junction of their railway with the Low Mill 
siding is a contravention of the Act. It is part of the argument 
for the North British that the word ** railway " is defined in that 
Act to include stations used for the purposes of public traffic, 
and that this implies that a railway company is only bound 
to carry goods to and from stations on the railway. I do not 
think that section 1 (the interpretation clause) has this effect in 
determining the liability of a company as to delivery. All that 
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it seems to do, so far as delivery is concerned, is to make a 19 00> looi. 
station and station ground a place at which the railwayjcompany Cowaw ASowa 
shall give reasonable facilities for delivering traffic from it. It North 
becomes a company's duty so to act, because a stationfused for ^y. Qo. 
purposes of public traffic is made part of the company's '* rail- giyiTietL 

way " within the meaning of the statute ; but section 2 applies 

equally to every part of the railway, and I think that any place 
on a railway which, though not a station, has been made by the 
company's course of dealing with its business a usual terminus 
of the transit of particular traffic, is a place where it ought and 
can be required to deliver. Such a place is, in the case before us, 
the junction of the Penicuik railway with the Low Mill siding. 
The junction is in a good position for the company's using it, 
and the siding has been conveniently laid out for exchanging 
trucks with the railway, and coal has been carried to it 
uninterruptedly since the railway was opened in 1872. It is 
not suggested that the safety or convenience of the public 
affords any reason for a change, and it may be taken upon the 
evidence that not only is the station unprovided with the 
accommodation that is wanted for the unloading and other 
requirements of a coal traffic of the quantity of Messrs. Cowan's, 
but also that the only place at the side of the railway where 
such accommodation is supplied is the Low Mill siding. 
Looking at these circumstances, I think it is a reasonable 
facility within the meaning of the section that the respondents 
should stop their trains at the entrance of the siding, and 
deliver trucks intended for it by detaching and depositing them 
clear of the running line. It makes it, I think, the more 
reasonable that this facility should be given, that the company 
has obtained a monopoly of the carrying trade on its railway, 
and has made it impossible for siding traffic to be worked by the 
siding proprietors as contemplated by the Act (Railways Clauses 
Act, 1845), which gives them the right to connect their siding 
with the railway. 

Messrs. Cowan further state that there are other paper makers 
in the Esk valley, and that there is a private siding at Esk 
Mills, half a mile north of Penicuik, and another at Delmore 
Mills, two miles from the station, and that at both these places 



Ur F. Peel. 



102 RAILWAY AND CANAL TRAFFIC CASES. 

1900, 1901. the respondents are still delivering coal, and they complain that 

Cowan & Sons uj the conveyance and delivery of coal they are subjected ta 

NoBTH a disadvantage from which other persons under no differing 

Ry. Co. circumstances are exempted, and have not received that equality 

of treatment to which the Act of 1854 entitles them. The 

respondents have shown no good reason to justify the difference 

complained of, and I think they ought to be enjoined to give 

Messrs. Cowan the same facilities in the conveyance and 

delivery of coal that they give to other traders on the Penicuik 

railway. 

Lord Stormonth Darling : In this application for reasonable 
facilities under the Railway and Canal Traffic Act, 1854, it is said 
by the railway company that we have no jurisdiction to compel 
them to stop their goods trains at Low Mill siding for the 
purpose of delivering the applicants' coal. This argument is 
founded mainly on the Hastings Case Q), and the Darlaston 
Case(^). 

Now, I take it that this Commission sitting in Scotland is a& 
much bound by a decision of the English Court of Appeal as if 
it were sitting in England, when the decision turns entirely 
upon the construction of a British statute. Accordingly, I 
accept implicitly the judgments in these two cases. The 
Hastings Case lays down the proposition that we have no 
jurisdiction to order a railway company to make a new railway 
station, and the Darlaston Case that we have no jurisdiction to 
make an order involving the re-erection ex intenallo of a station 
which has been closed. Both proceed upon the ground that 
there is no obligation upon a railway company to establish a 
station at any particular place, or, indeed, to work or maintain 
its line at all. But in the Hastings Case Lord Selborne was 
careful to guard himself against any undue limitation of the 
powers of this Commission. After stating the proposition that 
a company is not bound to establish a station at any particular 
place, unless it thinks fit to do so, his Lordship added, '* But 
when the company has in fact opened a station at a particular 

(1) Ante, Vol. IIL 464. 

(2) Ante, VoL VIIL 216. 
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place, and actually uses it for the purposes of public traflSc, and 1900, 190L 
invites the public to resort to it for the purpose of being received Cowan & Sons 

Vm 

North 



or delivered as passengers to or from trains announced as 
starting from or stopping at that station, or of having their 
goods received there for carriage or delivered there after carriage, 
it is, in my opinion, bound by the Act to afford at that station 
(to the extent of its powers) all reasonable facilities for receiving, 
forwarding, and delivering such passengers and goods." Accord- 
ingly, if Lord Selborne had been dealing with a case in which a 
company refused to deliver a particular description of goods 
addressed to a particular trader at a public station, which was in 
full use for goods traffic, I conceive that his Lordship would 
have had no hesitation in sustaining the jurisdiction of this 
Commission to pronounce upon such a proposal as unreasonable, 
unless the company were able to adduce some good reason in 
support of it. 

Now, of course I am aware that a public station is not the 
same thing as a private siding. A public station is part of the 
railway, and a private siding is not. But this siding was formed 
and connected with the branch line under the provisions of 
section 69 of the Railways Clauses Consolidation (Scotland) Act, 
1845. It was formed by the applicants at a cost (not including 
land) of over 6,000Z., and their actual outlay in maintaining it 
is about 500Z. a year. It is at this moment in full operation, 
and there is no proposal on the part of the railway company to 
discontinue its use, except as regards coal. They are still 
willing to stop their trains there for the purpose of taking up 
and setting down the large general traffic of the applicants. 
The practical result of their proposal would often be (as shown 
by the figures given in Mr. Garden's evidence) that, having a 
mixed goods train composed of some trucks containing coal for 
the applicants and other trucks containing general merchandise, 
they would stop the train, uncouple the one set of trucks, and 
then carry on the others a quarter of a mile beyond their true 
destination. There is, therefore, no question of putting the 
respondents to loss or inconvenience, or of interfering with the 
legitimate discretion in the conduct of their business. A great 
deal must always be left to the discretion of a railway company. 



Britibh 
Rt. Co. 

Lord 

Btormonth 

Darling. 
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190Q, 1901. and^ in judging what is a " reasonable facility," we are bound to 



Lord 
Stomunitli 
Darling. 



Cowan & Sons consider what is reasonable in the interests of the company itself, 
NoBTH as well as what is reasonable in the interests of the public or of a 
RtTc^ private trader. But here, if we do what the applicants ask, we 
shall not be dictating to the company how to marshal their goods 
trains, or what particular trains they are to stop ; we shall only 
be requiring that they shall continue to deliver the applicants* 
coal in the same way as they have been doing for more than 
twenty years, and as they still propose to do in the case of all 
the applicants' other traffic. 

Accordingly, it seems to me that, although this is a private 
siding, it falls within the principle laid down by Lord Selborne 
in the passage which I have quoted. That principle is, that 
when a railway company has in fact instituted a practice, which 
it proposes to continue, of receiving and delivering traffic at a 
particular place on its system, it ceases to be absolute master of 
the mode in which the traffic at that place is to be conducted, 
but is bound to afford all reasonable facilities for receiving, 
forwarding, and delivering it. The owner of the siding has just 
as much interest to complain of any capricious alteration in the 
status quo as the public would have in the case of a public 
station. And the words of the statute are not limited to 
delivery at a public station, but extend to delivery from any part 
of the railway system. It is a different question whether we 
could compel a railway company to deliver goods at a newly- 
constructed siding, and I express no opinion with regard to that. 

I am therefore of opinion that our jurisdiction to entertain 
this application is clear. If so, there can be no doubt that we 
ought to exercise it, because the railway company has not 
advanced a single reason in support of it. 

I propose that we should make an order requiring the 
respondents to afford the applicants all reasonable facilities for 
delivering their coal traffic at the Low Mill siding, and declaring 
the arrangements and facilities for the delivery of such traffic 
which existed before 22nd March, 1900, to have been reasonable, 
and such as ought in future to be afforded. 



Lord Cobham concurred. 
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The Court issued the following Order : 19 00, I90i. 

" This Court doth find and determine : 1. That the railway Cowan & Sons 

V. 

company in refusing to deliver coal at the junction of their rail- North 
way with the Low Mill siding have not aflforded to the applicants RYrcT 
all due and reasonable facilities for the delivery of their coal 
traffic at the Low Mill siding. 

2. That the railway company in delivering coal at the 
pi-ivate sidings of other traders, near Penicuik, competitors in 
trade with the applicants, and refusing to deliver coal at the 
applicants' Low Mill siding, have given to such traders an 
undue and unreasonable preference and advantage over the 
applicants, and subjected them to an undue and unreasonable 
prejudice. And this Court doth declare that the facilities given 
by the railway company up to the 22nd day of March, 1900, for 
delivery of the applicants' coal traffic at the Low Mill siding 
were reasonable, and such as ought to be alDforded by the railway 
company to the applicants. And this Court doth order and 
enjoin the railway company, and their servants and agents, to 
afford all reasonable facilities for the delivery of the applicants' 
coal traffic at the Low Mill siding, and to desist from giving to 
traders, competitors in trade with the applicants, any undue 
and unreasonable preference or advantage over the applicants in 
respect of the delivery of coal at sidings not belonging to the 
railway company, and from subjecting the applicants to undue 
and unreasonable prejudice and disadvantage in respect of such 
delivery of coal at the Low Mill siding." 

The railway company appealed against this order. 

On February 23rd, 1901, the Court of Session intimated that 
they were of opinion that the second finding of the Commissioners 
{with regard to "undue preference") and the order following 
thereon, was within the jurisdiction of the Commissioners. 

With regard to the first finding (relating to "reasonable 
facilities ") and the order following thereon, the Second Division 
t)f the Court of Session appointed the case to be heard before 
that Division, with the assistance of three Judges of the First 
Division ; so the case was heard before a Court of seven Judges 
on March 6th, 1901. 
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1900, 1901. f;Ve, K.C., and Clyde, for the railway company. 

CowAN&SoNs The Railway Commissioners* powers to order a railway com- 

NoRTu pany to alDford reasonable facilities in receiving and delivering 

Rt. Co. traffic are defined by section 2 of the Railway and Canal Traffic 

Act, 1854. That section applies only to the railway as a route 

for public traffic, and to stations, as defined by section 1, i.e., 

stations used for the purposes of public traffic. It has no 

application to a private siding, which is not part of the railway. 

Dean of Faculty (Asher, K.C.), Solicitor-General (Dickson, 
K.C.), and Grierson, for Messrs. Cowan. 

The Commissioners have jurisdiction to order the railway 
company to desist from giving an undue preference to other 
traders to the prejudice of Messrs. Cowan. The provisions of 
section 4 of the Railway and Canal Traffic Act, 1894, show that 
the Legislature regard the reception and delivery of goods at 
private sidings as part of the ordinary business of a railway 
company. 

Lord President : The applicants are paper makers, carrying 
on business at Valleyfield, near Penicuik, and the respondents 
own and work a public line of railway which terminates at 
Penicuik station. That line was originally constructed by the 
Penicuik railway company, and opened for traffic in 1872. At 
or about that time the applicants, or their predecessors in title» 
laid down three sidings from three of their mills opening on to 
the line of railway now belonging to the respondents, and first 
the Penicuik railway company, and afterwards the respondents^ 
since they acquired the line, received and delivered the applicants* 
traffic at these sidings until the differences aftermentioned arose* 
The present question relates to one of these sidings — Low Mill 
siding — which connects with the respondents' line outside Peni- 
cuik distance signal 22 chains from Penicuik station. This 
siding has been in use since the railway was opened, the 
incoming traffic being chiefly coal, esparto grass, and rags, for 
the applicants' works. 

Li November, 1899, the applicants claimed a rebate from the 
respondents' coal rate upon the ground that it included a terminal 



RAILWAY AKD CANAL TRAFFIC CASES. 107 

charge for station accommodation and terminal services, and 1900, 190L 
that the coal did not receive any such accommodation and Cowan & Sons 
services at Penicuik. The respondents then, on 10th March, Noktk 
1900, gave notice to the applicants that from and after the 22nd ^] q^, 
of that month they would not accept or carry coal for delivery _, ^11^-* 

at the applicants* Low Mill siding, that they were under no 

obligation to stop their trains specially at that siding for the 
purpose of giving or taking delivery of the applicants* trafSc, 
and that they had resolved to cease to do so with regard to coal 
after that date. They accordingly requested the applicants to 
make arrangements to take delivery of their coal at Penicuik 
station, and to advise the collieries from which they purchased. 
The applicants then, on 3rd April, 1900, presented the present 
application praying the Railway Commissioners for an order 
enjoining the respondents, inter alia, to afford to the applicants 
the same facilities at Low Mill siding as they had previously 
enjoyed. A proof was led, and thereafter the Railway Com- 
missioners on 6th August, 1900, found and determined, intei' 
alia — (1) " That the railway company in refusing to deliver coal 
at the junction of their railway with the Low Mill siding, have 
not afforded to the applicants all due and reasonable facilities for 
the delivery of their coal traffic at the Low Mill siding." The 
respondents appealed against the findings of the Railway Com- 
missioners, and with reference to the finding and determination 
above quoted, with which alone we have to deal, the respondents 
maintain that the Railway Commissioners had not jurisdiction 
to make it. 

It may be convenient to consider the question thus raised 
under two heads — (1) Whether the Railway Commissioners 
would have had jurisdiction to make such a finding if the 
respondents had not previously received or delivered any traffic 
at the siding ; and (2) Whether, if upon that state of facts the 
Railway Commissioners would not have had jurisdiction, the 
circumstance that traffic of the applicants had in fact been 
received and delivered at the siding confers jurisdiction upon 
them. Under this second head it will be proper to consider, 
separation, whether, if the Railway Commissioners would not 
have had jurisdiction if the respondents had intimated that they 
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1900, I90i_^ declined any longer to receive or deliver any traffic at the siding, 

Cowan &SoNK the result 18 varied by the circumstance that their refusal has 

North hitherto been limited to one particular kind of traffic, viz., 
Bhitish I 

By. Co. coal. 

Id PrMident '^^^ decision of the question depends upon the constructioij 

and effect of certain statutory provisions to which I shall now 

advert. 

The right of owners of land adjoining a railway to make con- 
nection with it by sidings is conferred by section 69 of the 
Railways Clauses Consolidation (Scotland) Act, 1845, which 
provides, inter alia, that that or the special Act shall not 
prevent the owners or occupiers of lands adjoining to the railway, 
or any other persons, from laying down either upon their own 
lands or upon the lands of other persons with the consent of 
such persons, any collateral branches of railway to communicate 
with the railway for the purpose of bringing carriages to or from 
or upon the railway, and that the company shall if required, at 
the expense of such owners and occupiers and other persons, 
and subject to certain qualifications not material to the present 
question, make openings in the rails, and such additional lines 
of rail as may be necessary for effecting such communication. 
It is plain that this section contemplates that the persons 
entitled to make the connection shall work it with their own 
vehicles and provide their own haulage and servants, no obligation 
being laid upon the railway company owning the line, except to 
permit them to enter upon and use it as a road, on payment 
of tolls, as provided by section 85. In particular the section 
contains no provision that the railway company shall render any 
services in working the siding or that they shall be bound to 
stop any of their trains for the purpose of receiving or delivering 
traffic at it. 

The next important statute bearing upon the question is the 
Railway and Canal Traffic Act, 1854. By section 1 of that Act 
it is declared that the word *' railway " shall include every 
station of or belonging to such railway used for the purposes 
of public traffic, and by section 2 it is declared, inter alia, 
that every railway and canal company shall, according to their 
respective powers, afford all reasonable facilities for the receiving 
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and forwarding and delivering of traflBc upon and from the 1900, 1901. 
several railways and canals belonging to or worked by such Cowan & Sows 
companies respectively, and for the return of carriages, trucks, Norto 
boats and other vehicles. Lord Esher in the Darlaston Case ry!"o! 
said : ** It seems to me a necessary implication that the word j. ^ITTa 

* railway ' in section 2 does not include a station which is not in 

use for the purposes of public traffic," and this proposition 
appears to be indisputably correct. 

It is, as I understand, upon this section that the claim of the 
applicants is founded, their contention being that the receiving 
and delivering of traffic at the siding are reasonable facilities 
within the meaning of the section. None of the Commissioners 
express any opinion as to whether they would (in their judg- 
ment) have had jurisdiction under this section to make the 
finding and determination which they have made if there had 
not been any previous usage of receiving and delivering traffic 
at the siding, their decision being (apparently) founded 
exclusively upon the usage which has taken place, and Lord 
Stormonth Darling says, in his judgment: ''It is a dilDferent 
question whether we could compel a railway company to deliver 
goods at a newly constructed siding, and I express no opinion 
with regard to that." It seems to me, however, to be very 
essential or, at all events, very material to form an opinion upon 
this question before proceeding to consider the effect (if any) 
of the previous course of dealing between the parties. 

I am of opinion that the Commissioners have not jurisdiction 
to order a railway company to receive or deliver traffic at a 
private siding at which no traffic is being or has previously been 
received or delivered by the company. While section 1 of the 
Act of 1854 declares that the word ** railway " shall include 
every station of or belonging to it used for the purposes of 
public traffic, it makes no mention of private sidings, and its 
language, in my judgment, plainly excludes the idea that such 
sidings form any part of its undertaking. They are the private 
property of the persons who by the use of them obtain access to 
the railway ; and in the absence of any statutory provision that 
the railway company shall stop its trains at or serve such 
private sidings, I consider that no duty to do so can reasonably 
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1 900, 1901. \yQ implied. The persons owning the sidings are not bound. 

Cowan & Sons apart from agreement, to send their traffic or any part of it over 

NoKTH the railway company's line, and even if they did so for a time, 

Ry!™c^ ^^ *^ regards some kinds of traffic, they would not be bound to 

_, p T. ^.continue to do so as regards any kind of traffic. 

Again, the Bail way Commissioners have no power to enjoin 

things merely because they may think that they would be 
reasonable facilities ; they are only entitled to administer the 
existing railway Acts, and to enforce facilities thereby provided 
where such facilities are refused. 

In the Hastings Case 0) Lord Selbome said : " The first 
observation which arises upon this enactment (36 & 87 Vict 
c. 48, which transferred to the Railway Commissioners the 
power which had previously been vested in the Court) is that 
it does not enable the Commissioners to impose upon a railway 
company any new duties or obligations depending upon any 
mere exercise of the Commissioners' own judgment. Their 
authority is only to inquire into and to prevent particular 
violations and contraventions of the statute " ; and no statute 
has been contravened in this case. 

I am therefore of opinion that the first question above stated 
should be answered in the negative. 

The second question is whether an obligation upon a railway 
company to receive and deliver traffic at a private siding, not 
imposed by any Act of Parliament, arises from the fact that 
traffic has been for a longer or shorter time received and delivered 
by the company at the siding, and whether this creates a 
jurisdiction in the Commissioners to order the continuance of 
such reception and delivery which they would not, apart from 
the prior usage, possess. The Commissioners appear to have 
considered that this question should be answered in the 
affirmative, and I gather from their opinions that it is upon this 
ground alone that they felt themselves warranted in making the 
finding and determination now under consideration. Sir 
Frederick Peel says : '' I think that any place on a railway 
which, though not a station, has been made by the company's 
course of dealing with its business a usual terminus of the 
(I) Ante, Vol. ni. 506. 
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transit of particular traffic, is a place where it ought and can 19Q0> 1901« 

be required to deliver. Such a place is, in the case before us, Cowan & Sons 

the junction of the Penicuik railway with the Low Mill siding." North 

Britihh 
And Lord Stormonth Darling, after referring to the Hastings ry. co. 

Case C) and the Darlaston Case (^), says that it seems to him j^ piirideiit 

that although this is a private siding it falls within the principle 

laid down by Lord Selbome in the passage which he quotes, 

adding : '' That principle is, that when a railway company has 

in fact instituted a practice, which it proposes to continue, of 

receiving and delivering traffic at a particular place on its system, 

it ceases to be absolute master of the mode in which the traffic 

at that place is to be conducted, but is bound to afford all 

reasonable facilities for receiving, forwarding and delivering it. 

The owner of the siding has just as much interest to complain of 

tiny capricious alteration in the statm qxu) as the public would 

have in the case of a public station." Lord Cobham does not 

deal expressly with the question, but he agrees with his 

colleagues upon all the points considered by them. 

I am not sure whether the Commissioners mean that where 
traffic has been for a longer or shorter time received and delivered 
by a railway company at a private siding the company would not 
be entitled after due intimation to cease to receive or deliver 
any traffic at it but would be bound to go on receiving and 
delivering traffic as before, or whether they only mean that so 
long as the company receives or delivers any kind of traffic 
at a private siding it is bound to receive and deliver all kinds 
of traffic there ; and I shall therefore deal with both views. 

It appears to me that the first view is at variance with the 
principle on which the decision in the Darlaston Case (^) 
proceeded. It was there held that a railway company is not 
bound to make or to continue a station at any particular place, 
although where it has elected to make a station and to keep it 
open for traffic it is bound to give reasonable facilities at it, 
because it is part of the railway within the meaning of the Act 
of 1854. I think the same considerations apply a fortiori to 
prevent a company from being required to continue to receive 

(») Ante, Vol. III. 464. 
(») Ante, Vol. VHI. 216. 
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1900, 19Q1. and deliver trafl&c at a private siding where it has done so 

Cowan & Sons voluntarily (practically by agreement) so long as the terms 

North given by the traders for its voluntary services were satisfactory. 

B&ITISH 

^Y, Co. A.S I have already pointed out, private sidings are not parts of 
Ld. Preirident ^^^ railway within the meaning of the Act of 1854 or of any other 

Act, and consequently to require the company to receive and 

deliver traffic at a private siding would be to require it to give 
facilities not imposed upon it by any statute. The sidings are 
private property not falling within the definition of railway, and 
they are places at which a railway company is not, in my 
judgment, bound to stop its trains, and to which it is not bound 
to send its locomotives, wagons or servants unless the 
Commissioners are right in holding that the elDfect of usage is 
to compel them to do so. Further, it appears to me that it 
would not be reasonable to hold that the mere circumstance of 
parties, ex hypothesi of this part of the argument, not under 
statutory obligation to do so, having found it to suit their mutual 
convenience on terms mutually satisfactory to receive and deliver 
traffic at a private siding, reared up a permanent obligation 
against one of them (the railway company) to continue to do so 
when the terms offered were no longer satisfactory to the 
company. In this case the applicants altered the status quo by 
claiming a rebate on coal traffic, in respect that it did not 
receive station accommodation or terminal services at Penicuik, 
and it appears to me that the respondents were just as well 
entitled to say that they would no longer receive and deliver 
traffic at the siding as the applicants were to say that they 
declined to pay a rate which they considered excessive. la 
other words, the effect of the applicants terminating, as they 
were quite entitled to do, the tacit agreement under which the 
siding had been served was in my judgment to remit the parties 
respectively to their original positions, so that the question must 
now be determined in the same way as if the respondents had 
never rendered any services at the siding. If I be right in 
thinking, for the reasons already given, that in their inception 
the services rendered by the respondents at the siding were 
voluntary, I can see no reason why they should not be at least 
as well entitled to cease altogether to serve the siding as & 
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company is to pull down or close one of its public stations. I 1900> 1901. 
do not suppose that the fact of an owner of adjoining land having Cow an& Sons 
made a siding and used it for receiving and delivering traffic North 
from and to the railway as long as it suited him to do so would ry. co. 
bind him to send his traffic over the company's line by that .. ^ T, 

siding in all time coming, and if the one party to the voluntary 

dealing is not bound to continue it in perpetuity, neither should 
the other, in the absence of any statutory obligation, be held 
bound to do so. 

It is a different question whether so long as a company 
continues to serve a siding as to some kinds of traffic it is thereby 
bound to serve it as regards all kinds of traffic. In this part of 
the argument, I assume for the reasons already given that the 
service by the respondents at the siding was at its inception 
voluntary, and I can see no reason why they should not have been 
entitled at the beginning of the dealing to express their willing- 
ness to receive and deliver some kinds of traffic while refusing to 
receive and deliver other kinds. If this be so I have equal 
difficulty in seeing any good reason why, if it no longer suits 
their interests or convenience to receive and deliver some kind 
or kinds of traffic at a siding, they should not be entitled to cease 
to do so. The Commissioners assimilate the case to that of a 
public railway station, but the two cases appear to me to be 
essentially different. The public station is part of the company's 
undertaking, which the private siding is not, and the statutory 
obligations applicable to the one are not applicable to the other. 
It might well be held that by opening a station for the public 
traffic a company professes or holds itself out as being ready to 
accept all kinds of traffic (or at least all kinds which it can 
accommodate), and that therefore it could not arbitrarily refuse 
some particular description of traffic; but these considerations 
have no application to the case of a private siding as to which 
the company makes no profession and does not hold itself out as 
willing to do anything. In expressing the opinion that the fact 
of a railway company serving a private siding as to some kinds 
of traffic does not raise an obligation to serve it as to all kinds 
of traffic, I of course leave out of view any question of undue 
preference or unequal treatment, our opinion not being asked 

B. — VOL. XI. 8 
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1900, 1901. upon these questions. The questions with which we have to 



Cowan & Sons ^q^lI must be considered as if there were no other paper makers, 

V, 

North 



British 
Ry. Co. 

Ld. President. 



and no other private sidings than those belonging to the applicants 
in the Penicuik district. 

I quite recognise that service by a railway company which is 
in its origin voluntary may, so long as the company continues to 
give it, be subject to regulation by the Railway Commissioners 
in some cases and in some respects. Thus railway companies 
are not bound to collect and deliver traffic outside the limits of 
their undertaking, but if they choose to do so, they may be 
subject to regulation as regards rates and equality of treatment. 
Thus it is provided by the North British Railway Rates and 
Charges Act, 1892, s. 5, that the company may charge for 
the services therein mentioned, when rendered to a trader at his 
request or for his convenience, a reasonable sum by way of 
addition to the tonnage rate, and that any difference arising 
under the section shall be determined by an arbitrator appointed 
by the Board of Trade, and two of the services mentioned are 
"services rendered by the company at or in connection with 
sidings not belonging to the company," and " the collection or 
delivery of merchandise outside the terminal station ; " but I do 
not understand that there is any obligation upon the company to 
render these services at all unless it holds itself out as willing to 
do so. These are all services either prior or subsequent to 
conveyance, but if they are offered and given by the company, 
and accepted by the trader, it is not unreasonable that the 
rate to be paid for them should be subject to independent regula- 
tion in view of the practical monopoly of the business of carrying 
enjoyed by railway companies in many places. Again, by the 
Railway and Canal Traffic Act, 1894, s. 4, it is provided 
that where merchandise is received or delivered by a railway 
company at any siding or branch railway not belonging to the 
company, and a dispute arises between the railway company and 
the consignor or consignee of such merchandise as to any allow- 
ance or rebate to be made from the rates charged to such 
consignor or consignee in respect that the railway company does 
not provide station accommodation or perform terminal services, 
the Commissioners shall have jurisdiction to hear and determine 
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such dispate and to determine what, if any, is a reasonable and 1900, i90i. 
just allowance to make; and I understand the applicants to Cowan & Sons 
suggest that this implies the existence of a legal obligation on North 
the part of a railway company to receive and deliver traffic at r^" o. 
private sidings. It does not, however, appear to me that any ^^ pedant, 

such implication can reasonably be derived from it. Where an 

authorised rate contains a charge for terminal services at both 
ends, and terminal service is only rendered at one end, it is 
reasonable that a deduction should be allowed, but this does not 
in my judgment imply any obligation upon a railway company 
to give services at private sidings. The only enactment is that 
if they choose to do so the rates shall, like the rates for collection 
and delivery of traffic by cartage in a town, be subject to regula- 
tion. The considerations of policy which warrant the regulation 
of the charges to be made for services which are voluntary, are 
very different from those applicable to the question whether the 
fact of siding services having been voluntarily rendered for a 
time authorises the Commissioners to order that they shall be 
given in perpetuity, or to the question whether the fact of some 
kinds of traffic being received or delivered by a railway company 
at a private siding warrants the Commissioners in ordering the 
company to receive and deliver all kinds of traffic there. I am 
not aware that it has ever been held that if a railway company 
desired to cease to collect and deliver goods and parcels by carts 
outside of its undertaking, or to provide private omnibuses for 
the use of passengers, it would not be entitled to do so. 

For these reasons I am of opinion that the fact of the 
respondents having for a time voluntarily served the siding on 
terms satisfactory to themselves does not give the Commissioners 
jurisdiction to compel them to continue to serve it upon terms 
which they do not regard as satisfactory, and that the fact of 
their receiving and delivering some other kinds of traffic at the 
siding does not empower the Commissioners to order them to 
deliver coal there. 

Lord Justice-Clerk : By the determination of the Bailway 
Commissioners which is under consideration, the North 
British railway company is found to be refusing to afford 

8—2 
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1900, 1901. reasonable facilities to a trader for delivery of goods at a place 
CowAN&SoNs called Low Mill siding. That siding is not part of the 
North company's system, but is a siding made by the private trader, 
Ry. Co. under the powers of the Railways Clauses Act under which any 
Lord^ustiee- ^^^^^^^ ^^^ desires to have a siding in communication with a 
Clerk. public railway line is entitled to make such a siding, and to call 
upon the company, at his expense, to put in the necessary railroad 
junction so that the siding may be utilised for goods in bulk in 
wagons that can run upon the line being taken into or removed 
from the siding. The statutory provision by which a citizen 
can have a connection established with the public railroad was 
part of the railroad scheme of the time at which the Act was 
passed, viz., that the citizen should have a right to use the road 
with his own haulage and wagons on paying the proper tolls to 
the railroad company. That was the purpose of conferring on 
him the right to have a siding. He had no right to require the 
company to haul to his siding and deliver there, or to call at his 
siding to take up wagons. In course of time, and as railway 
traffic developed, it became more convenient for both parties for 
the railway companies to do all the haulage work by arrange- 
ment with the citizen, the railway company carrying traffic to 
their stations, and where the company and the citizen could 
agree upon terms for bringing goods to or from private sidings 
the company finding the haulage and seiTice for that work also. 
Accordingly in the past similar traffic to that which the company 
now refuse to deliver at the siding in question has been 
carried there and removed from there by them. Messrs. Cowan 
having raised a dispute as to what they were to pay for the 
service, the railway company have intimated their intention to 
discontinue hauling Messrs. Cowan*s goods to this siding and 
delivering them there, the practical result of which is that 
Messrs. Cowan must either arrange to haul them to the siding 
on payment of tolls or to take delivery of them at the company's 
public station. The practical question is — have the Commis- 
sioners in the circumstances the power to decide that what 
Messrs. Cowan ask is a reasonable facility under the statute, 
which the company are bound to grant ? 

I see no ground for holding that the mere fact that a trader 
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makes a siding and compels a connection to the company's line 19 0, I90i . 

under his statutory right, confers upon him the further right of Cowan&Sons 

demanding that the company shall deliver to or take up goods North 

for him by their own haulage, and by stopping their trains for r™^ 

that purpose. The siding is not the property of the company, /T"ti 

and is not in any sense opened as a station on the line. It is not Clerk. 

part of their railway, and Messrs. Cowan could remove it at any ' 

time. Lord Stormonth Darling, in his judgment, states that 

he gives no opinion as to whether the Commissioners could 

compel a company to deliver goods at a newly-made siding of 

this description, and that it would be a refusal of reasonable 

facilities to decline to do so. But it is said that the company 

have been in the practice of delivering, and that they are 

continuing to do so as regards certain goods, and that therefore 

they must continue to do so as regards coal traffic. I am unable 

to see why, if the railway company have under a special bargain 

consented to bring goods for a time to that siding, they can 

be compelled to continue to do so if they do not choose to renew 

the bargain upon the same or any other terms. The company 

must convey the trader's goods on their line as long as they work 

the line, and give facilities at any place which they open and keep 

open for reception or delivery. That is their duty as carriers 

and they cannot escape from it. That the company do not 

dispute, but they maintain that the stations they provide for 

such purposes are to be provided as may to them seem suitable, 

and that they can neither be required to open a station at any 

particular place, nor to keep open a station at any particular 

place, unless they consider it to be in the interest of the company 

to do so. These propositions are clearly stated in the cases 

quoted to us {Hastings Case Q) and Darlaston Case O), and his 

Lordship does not dispute the soundness of either proposition. 

But he quotes a passage from Lord Selborne's opinion in the 

Hastings Case to the effect that when the company has in fact 

opened a station at a particular place, and actuaUy uses it for 

the purposes of public traffic and invites the public to resort to 

it for traffic, they are bound by the Act to afford at that station 

(1) Ante, Vol. IIL 464. 
(«) Ante, Vol. VIII. 216. 
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1900, 1901. (to the extent of its powers) all reasonable facilities for receiving. 

Cowan & Sons forwarding and delivering, &c. No exception can be taken to 

North that proposition of Lord Selborne, and indeed the source from 

Britihh !_• 1 .1 . . , 

Rt. Co. which it comes gives it the greatest claim to acceptance, but'wheni 
LordJnitiee. ^^^^ Stormonth Darling proposes to apply that dictum to the 
Clerk. present case I confess I am unable to follow him. The company 
in this case are not carriers to this siding. They have not 
invited the public to resort to this siding as a station. They are 
not entitled to use this siding^as a station for their own purposes 
or for receiving or delivering public traffic. They have no right 
to put anything on to it or take anything off it, unless asked to 
do so by the private company whose property it is. While they 
can close any station, they cannot interfere with this siding. 
Thus their position as regards it cannot be tested by any dicta 
regarding a station which forms part of the railway company's 
line and to which the public is invited to come, with or for 
goods. I am therefore quite unable to agree with his Lordship's 
view that Lord Selborne's opinion in the Hastings Case affords 
any ground for holding that in this case the company can be 
interfered with, if they decline to stop their trains at a siding 
which is private property, and which they have neither provided 
nor used as part of their public system for their traffic. 

As regards the fact that at present they are willing to deliver 
on a bargain with the Messrs. Cowan certain classes of goods 
while they decline to deliver others, that does not, I think, make 
any difference. If they are not under obligation under the 
reasonable facilities clauses to deliver any goods by their own 
* train service at such a siding, I cannot see that the fact that, 
under agreement satisfactory to themselves, they undertake 
certain traffic deliveries for the Messrs. Cowan can be held to 
place them under obligation to deliver all. If in the interests 
of their own business they see fit to agree to terms for delivering 
all or any part, they can do so; I cannot see any reason why they 
may not, like any other trader, reject what they consider not 
sufficiently advantageous, and accept what they see fit to accept, 
unless by statute they are deprived of their liberty in this 
matter. If, as I hold, they are not bound to deliver goods 
by their own haulage and servants at that siding, then they can, 
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I think, only be bound by and to the extent of any bargain they 1900, i90i. 
may be willing to make with the trader to whom it belongs. Cowan & Sons 

V, 



On these grounds I concur in the judgment which your North 

BaiTIBH 

Ry. Co. 
Lord Tonng. 



Lordship proposes. R^Co! 



Lord Young: Since the year 1872 the traflSc of the 
respondents intended for use at their mill called the ''Low 
Mill," and forwarded on the appellants' railway, has been 
addressed to them at the ''Low Mill" siding, and there 
delivered by the appellants. The siding was made by the 
respondents on their property for the purpose of facilitating this 
delivery, both to the appellants in giving and to the respondents 
in receiving it, the traffic being of a kind which could be delivered 
at a siding only. For twenty-eight years it has been used for 
this purpose and no other. In giving delivery the appellants 
have during this long period used the siding by hauling (or 
shunting) on to it trucks containing the traffic so addressed, 
the respondents in receiving it making the only possible 
corresponding use of the siding. 

On 10th March last (1900) the appellants' manager wrote 
to the respondents intimating that after 22nd current the 
respondents " will not accept or carry coal for delivery at your 
Low Mill siding," and requiring them " to make arrangements 
to take delivery of your coal at Penicuik station." There has 
been no proposal to make a change as to the place and mode of 
delivery of any traffic addressed to the respondents at their Low 
Mill siding other than coal. The dispute immediately before 
us thus regards the delivery of coal only, though it seems plain 
that any legal question must be the same with respect to coal 
and other traffic. 

The appellants' intimation of 10th March was acted on for a 
brief period, but, with seeming good sense, discontinued on an 
arrangement that the question of the existence or not of the right 
claimed by the appellants to make the intimated change against 
the will of the respondents, and whether their consequent refusal 
to deliver coal traffic at the siding in question was consistent 
with their duty and the respondents' corresponding right under 
the provisions of the Railway and Canal Traffic Regulation Act, 
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1900, 1901. 1854, should be submitted to the Railway and Canal Commis- 

CowAK&SoNs sioners, as it was by the proceedings now before us on appeal 

North against the Commissioners' judgment. That judgment is 

^Co. adverse to the appellants, being in substance that the facilities 

^-— aflforded by the appellants for delivering by them and receiving 

by the respondents of the coal traflSc in question from 1872 to 

22nd March, 1900, were, according to their powers, &c., reason- 
able, and there being no reason for a change, ought to be 
continued. 

No dispute seems ever to have arisen as to details — such as 
the time of delivering at the siding — with respect to days or 
hours or frequency, or the distance into the siding that trucks 
should be hauled or shunted, or whether hauling or shunting 
was most convenient and reasonable. There seems never to 
have been any conflict between the parties regarding convenience 
in such matters. 

K the Railway and Canal TraflSc Act, 1854, is applicable to 
the respondents' Low Mill siding, the contention of the respon- 
dents and the judgment of the Commissioners in their favour 
seem to me to be obviously right. 

There is no suggestion by either party that the siding in 
question is peculiar or anywise distinguishable from other 
sidings belonging to manufacturers and traders in every variety 
of business, who send or receive merchandise or traffic forwarded 
to or from them by the railways with which they are con- 
nected by sidings formed for the purpose of such sending and 
receiving. 

The vast number of such sidings which exist, especially in 
the vicinity of large towns, and of railway stations (although 
outside station limits), and their manifest trade importance 
renders the questions now raised of considerable public interest. 
All sorts of factories, mills, distilleries, breweries, &c., are 
attracted to such positions by the facilities there aflforded for 
receiving, forwarding, and delivering traflSc upon and from the 
railways by means of sidings in all respects exactly such as that 
now in question. Generally the railways have attracted the 
factories. Here it is (no doubt truly) explained that the 
factories (the respondents' three mills) attracted the railway 
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by the prospect of large trafiBc, for the receiving and delivering 1900, 1901. 
of which upon and from the railway a siding convenient to each Cowan & Sons 
of the three mills was constructed contemporaneously with the Nobth 
construction of the railway itself. ry. Co. 

The contention of the appellants, if I rightly apprehend it, is j^^^g^^j^jut 

that they are not bound, and cannot be required to deliver traffic 

at a private siding, although it may be, and indeed admittedly is, 
according to their powers to do so and indisputably reasonable 
that they should. If this is a true proposition there is no 
answer to their case, and if not, they have, as I think, no case 
which calls for an answer. The argument used and pressed by 
their counsel was that if bound to deliver at one private siding 
they would be equally so at any other and indeed any number 
of others, and might thus be required to stop their trains every 
half-mile, or at most ridiculously short intervals of space and 
time. The answer to this seems to be that the Act of 1854, 
like the common law applicable to common carriers, requires no 
more than sweet reasonableness. That it is '^ according to their 
powers'* to deliver traffic at the respondents' private siding 
would seem to be indisputable by the appellants, who have been 
doing so for twenty-eight years as to all the respondents' traffic, 
and state their intention to continue it as to all except coal. 
It would not have occurred to me as even stateable that what 
the appellants did in the past was other than affording accord- 
ing to their powers reasonable facilities to the respondents for 
receiving delivery of traffic from the railway on the siding 
constructed by them for its reception and connected with the 
railway by a junction arranged with the railway company as 
convenient for the purpose. I have already observed that 
hitherto there has been no dispute as to details, such as time, 
frequency, or distance on the siding from the point of junction, 
and certainly no dispute of that kind is indicated in the 
proceedings before us. The Commissioners have therefore, 
in my opinion, rightly assumed that what was so long and 
uninterruptedly done to the satisfaction of both parties was 
" reasonable " if nothing was shown or ever suggested to the 
contrary. 

We must determine the legal question submitted to us on the 
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1900, 1901. footing that what the respondents desire and the Commissioners 

CowAN&SoNs have ordered is as a matter of fact reasonable. The law which 

North we administer is always applicable to facts, so that any legal 

Ry. Co. dispute cannot be determined by us otherwise than with reference 

LordTdaniP ^ *^® tsiCiB on which it arises and to which it is to be applied. 

Now the question of law in dispute before us is, in my 

opinion, not whether the appellants are bound and so may be 
compelled to deliver tra£Bc at any private ** siding " constructed 
anywhere by an owner of traffic forwarded by the railway, but 
only whether they may be required to deliver at a siding in such 
a place and so constructed that delivery there is according to 
their power, and a facility for the reception of it by the owner 
which it is reasonable they should give, or continue to give, as 
they have in fact been doing to their own profit as carriers for 
twenty-eight years. 

It may be questionable whether a railway company may be 
required to begin or continue to use a private siding for the 
" receiving " or ** delivering *' of traffic of the siding owner upon 
and from their railway. That question is not before us, and I 
abstain from indicating an opinion upon it. We must deal with 
the law in the case before us on the footing that the appellants 
are now in fiact using the private siding in question in the 
conduct of their business as railway carriers, receiving from the 
forwarders traffic of a kind of which they have had experience for 
a quarter of a century addressed to be carried there and there 
delivered, and carrying and delivering it accordingly as matter of 
common contract of carriage; that there is no question now 
before us as to their right to abandon this part of their carrying 
business, such abandonment never having been proposed ; and 
that the legal question regards only the right, which they claim, 
to separate coal from the other traffic, and to decline to deliver 
it as heretofore, and as they continue to deliver the other traffic 
forwarded by the same trains and so stopped as the other traffic 
is at this siding. I do not enter upon the reason, or I should 
rather say the motive, of the appellants for their conduct, which 
is plain enough upon the statements, correspondence, and 
evidence before us. 

I cannot regard the respondents' traffic forwarded to them on 
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the appellants* railway by those who supplied it as other than 1 900, iQOi. 
public traffic and carried by the appellants as common carriers. Cowan & Sons 
It is private property in transitu, as most, if not all, merchandise North 
carried by common carriers is. Passengers are within the Ry"co* 
statutory definition of "traffic," though usually private indi- 
viduals, who when travelling by trains or other public conveyances 
are regarded as common passengers — the travelling public. 

The merchandise of which the respondents traffic consists is 
sent to the railway by the merchants from whom it is purchased, 
and it was, I think, stated to us that coals were so sent from 
the collieries with which the appellants dealt in the coal- 
master's trucks, in which they were also carried on to the 
respondents' siding. 

When the learned counsel for the respondents called our 
attention to section 4 of the Railway and Canal Traffic Act, 1894, 
it appeared to me that it had an intelligible and not unimportant 
bearing on the argument, showing, as it seemed to me to do, that 
the Legislature regarded the reception and delivery of merchandise 
at private sidings {'* not belonging to the company ") as part of 
the common and familiar business of railway companies, and for 
which accordingly it was proper that any legislative provision 
should be made which experience had shown to be needed or 
likely to be useful to the railway company and the consignors or 
consignees of such merchandise. The language of the clauses 
indicates that disputes had arisen "as to any allowance or rebate 
to be made from the rates charged to such consignor or consignee 
in respect that the railway does not provide station accommoda- 
tion or perform terminal services," and shows distinctly that the 
Legislature thought it fitting to give the Railway and Canal 
Commissioners jurisdiction to hear and determine such disputes. 
The Railway and Canal Traffic Act, 1854, confers on certain 
specified Judges jurisdiction to enforce its provisions as to 
receiving and forwarding of traffic, which jurisdiction is by 
section 9 of the Act of 1888 transferred to the Railway and 
Canal Commissioners, and the Act of 1894 (the 4th section of 
which I have just cited) provides (section 5) that it shall be read 
with the Act of 1888. Reading section 2 of the Act of 1854, 
section 9 of the Act of 1888, and section 4 of the Act of 1894, as 
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1900, 1901. when read together expressing the intention of the Legislature, I 

CowAx&Soxs am disposed to conclude that the intention was to confer juris- 

NoRTH diction regarding disputes as to any allowance or rebate from 

Ry! cT^ rates charged on goods received or delivered "at any siding or 

Lo dToimff branch railway not belonging to the railway company," upon 

the Railway and Canal Commissioners, as being the tribunal 

having jurisdiction to determine any dispute as to reasonable 
facilities for the receiving, forwarding, and delivering of traffic at 
such sidings or branch railways. I put it no higher than this 
— that it favours the construction of which I think section 2 of 
the Act of 1854 admits, and which I certainly prefer, by showing 
probably, though not certainly, that such was the intention of 
the Legislature. I may also point out that, in the view that it is 
absolutely in the power of the railway company to decline to 
deliver or receive merchandise at a siding not belonging to them, 
except on their own terms " as to any allowance or rebate " and 
as to affording or refusing " reasonable facilities for the receiving 
and forwarding and delivering of traffic " at any such siding, 
clause 4 of the Act is an absurdity. 

Before concluding I desire to call attention to the fact that 
the Judges of the Second Division were unanimously of opinion 
that the enactment of section 2 of the Act of 1854, regarding 
the giving by a railway company of any unreasonable advantage, 
applied to ''receiving, forwarding, and delivering of traffic at 
any siding or branch railway not belonging to the company," 
and consequently the Commissioners rightly held that it applied 
to the private sidings referred to in their judgment. I cannot 
reconcile that view, in which I concurred, with the notion that 
the lirst and leading enactment in the clause has no application 
to such sidings. 

With regard to the cases of Hastings (^) and Darlaston (2) I 
concur in the opinion of the Commissioners that they are inap- 
plicable to the question before us. I think they only decide 
that the Railway Commissioners have no jurisdiction to order a 
railway company to construct a station or to re-open or reconstruct 
a station which they had closed or destroyed. 

(») Ante, Vol. III. 464. 
(2) Ante, Vol. VIII. 216. 
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Lord Adam : I have had an opportunity of reading the opinion 1900, 1901. 
of the Lord President, and I concur therein. Cowan & Sons 

V. 

North 
Lord IQnnear : I have found this question to be attended with Ry. Co. 
very considerable difficulty, but on the best consideration I have 
been able to give to it I have come to the same conclusion as 
your Lordship in the chair, and for the sanfe reasons. I do not, 
therefore, think it necessary to repeat what has been already said, 
but concur in the proposed judgment. 

Lord Trayner : The first question which we have to decide 
upon this appeal is whether the applicants are entitled to demand 
that the respondents shall afibrd them facilities for receiving, 
forwarding, and delivering their goods at the Low Mill siding, 
and whether the Railway Commissioners can order this to be 
done. In dealing with this question it appears to me to be 
immaterial, if not irrelevant, to consider that the respondents 
have for twenty-eight years or more both received and delivered 
the goods of the applicants at that siding. The respondents in 
doing so were acting under agreement with the applicants, or if 
not in execution of an express agreement were acting voluntarily, 
it was not matter of obligation on the one side or of right on 
the other. But if the respondents were not bound so to deliver 
or receive goods, they may cease to do so when they please, and 
parties must then betake themselves to their respective legal 
rights. It is equally irrelevant, in my judgment, to urge (as the 
applicants have done), that the agreement or arrangement hereto- 
fore observed is a reasonable one, and that it would be unreason- 
able to depart from it. I am afraid that neither the Railway Com- 
missioners nor we have any right to order either the applicants 
or the respondents to be reasonable in their demands respectively ; 
but what the one party is bound to give, and the other party 
entitled to demand, that we can and must order to be given. 

The applicants represent that what they ask an order on the 
respondents to do is what they are legally bound to do, and may 
be compelled to do under the provision of the 2nd section of the 
Act of 1854. In that I think the applicants are wrong ; the only 
facilities for receiving, delivering and forwarding traffic there 
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1900, 1901. provided for are such as can and must be aflForded by a railway 

Cowan & Sons company at any station used for the purposes of public traffic, 

North but nowhere else. I regard this as already judicially determined 

Ry"co* ^^ *^^ Hastings and Daidaston Cases. Low Mill siding is not 



Lord Trayner. 



a station used for public traffic, it is the private property of the 
applicants, and used for no traffic but their own, and, therefore, 
in my opinion, is not a place at which the applicants can insist 
on having the facilities they ask. If the respondents can be 
ordered to stop their trains at the Low Mill siding for the purpose 
of receiving or delivering the goods of the applicants, they may 
equally be ordered to stop and receive or deliver goods at any 
and every siding on their line. Under such an order the incon- 
veniences arising in the course of working the railway would, or 
might, be such as to prevent the fair working of the railway 
altogether. The ground of my judgment, however, is that the 
applicants cannot in respect of the provision of the 2nd section 
of the Act of 1854 demand the facilities here prayed for, and 
that it is ultra vires of the Kailway Commissioners to grant their 
application. 

As regards the rest of the order appealed against I think the 
appeal should be dismissed. If the respondents receive and 
deliver goods to other traders at their private siding, they must 
do as much for the applicants, otherwise the respondents would 
be conferring an undue preference or advantage in favour of 
those whom they so distinguish to the disadvantage or prejudice 
of the complainers, and such a proceeding is forbidden by the 
section of the statute I have already referred to. 

Lord Mongreiff : The order of the Bailway Commissioners 
complained of has two branches : — 

First. — They declare that the facilities given by the 
railway company up to 22nd March, 1900, for delivery 
of the applicants' coal traffic at the Low Mill siding were 
reasonable and such as ought to be afforded to the appli- 
cants ; that since that date the railway company have not 
afforded due and reasonable facilities for delivery of the coal, 
and they order and enjoin the railway company to afford 
such reasonable facilities in the future. 
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Secondly. — The Commissioners find fthat the railway 1900. i^oi» 



company in delivering coal at the sidings of other traders Cowan &Sonh 

North 



near Penicuik, competitors in trade with the applicants, and 

refusing to deliver coal at Low Mill siding, have given such 

traders an undue and unreasonable preference over the 

applicants, and they order them to desist from giving such 

traders any such undue and unreasonable preference. 

If the first order is legal, and is obeyed, the second forbidding 

a preference is of comparatively little importance, because the 

applicants are, I understand, quite satisfied with the facilities 

afforded up to 22nd March, 1900. But if it is held that the 

first order is ultra fires of the Commissioners, it will be 

necessary to consider whether the second order is legal and can 

stand by itself. If it is legal, the railway company must continue 

to afford the same facilities to the applicants, unless they are 

prepared to abandon their present system of delivering goods at 

all other sidings, and thus the result will be the same as long as 

the company continues its present system. 

Your Lordships are at present only asked to consider the 
validity of the first order. At the same time, the fact that the 
company still continues to give such facilities may, as I shall 
show, have a bearing on the validity of the first order. 

What we have to decide is not whether the order of the 
Commissioners is reasonable — we must assume that it is reason- 
able if legal — ^but whether it is within their power to make such 
an order in any circumstances. But in considering this question 
of law we are entitled to consider the proved or admitted 
circumstances in which the application is made, and we are 
empowered to draw all such inferences as are not inconsistent 
with the facts, and are necessary for determining the question 
of law submitted to us. (Railway and Canal Traffic Act of 1888, 
8. 17 (4).) 

The facts are not in dispute. They are simply these. Since 
the formation of this line in 1872, when this siding was con- 
structed at a cost of 6,0002., the railway company have been in 
Qse to deliver at the siding large quantities of coal and other 
goods, and the same system has been pursued in regard to coal 
and other commodities consigned to other traders who have 
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1900, 1901. 
Cowan & Sons 

V. 

North 
British 
Rt. Co. 

Lord 
JConoreiff. 



sidings on the line. Since 22nd March, 1900, however, the 
railway company have refused to deliver coal at Low Mill siding, 
and have requested the applicants to take delivery of such coal 
at Penicuik station. At the same time they continue to deliver 
other goods at the siding, and they also continue and intend to 
continue to deliver coal and other commodities as before at the 
sidings of the other competing traders in the neighbourhood. 

It will thus be «een that the history of this line has been that 
the company's uniform mode of dealing with siding traflSc has. 
been to take and give delivery of goods at the private sidings all 
aloDg the line. But the railway company maintain that, without 
reason assigned, they are entitled while continuing to deliver as 
before at other sidings, and even to deliver all other commodities 
at Low Mill siding, to refuse to deliver coal there. This con- 
tention is rested on the construction which the railway company 
put upon section 2 of the Railway and Canal Traffic Act, 1864, 
coupled with the definition of the word ** railway " in the first 
section, viz., that the provisions of that section as to the duty of 
a railway company to afford all reasonable facilities for the 
receiving, forwarding, and delivering of traffic upon and from 
their railway is confined entirely to their own line of rails and 
the public stations thereon, and does not extend to a private 
siding. They maintain that the trader's right is simply Uy 
obtain access from his siding to the company's line, and that the 
company are not bound to take or give delivery of good& 
consigned by or to him there, or to deal with it at all except at 
their public stations. 

I am of opinion that this contention, which, as far as I know,, 
is now advanced for the first time, involves too narrow a con- 
struction of the clause. The material words of the 2nd section 
are these : ** Every railway company, canal company, and 
railway and canal company, shall according to their respective 
powers afford all reasonable facilities far the receiving and 
forwarding and delivering of traffic upon and from the several 
railways and canals belonging to or worked by such companies, 
respectively." The question is whether traffic brought from 
or to a railway line is not traffic delivered upon and from a 
railway in the sense of the statute. I do not think that the 
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definition of "railway*' aflfects the question. It runs thus: 1 90Q, 1901. 
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" The word * railway ' shall include every station of and belonging Cowan & Sons 
to such railway used for the purposes of public traffic." In the 
first place the definition does not profess to be exhaustive, and 
in the second place it may have been thought necessary in the 
case of a station, because a station might not be considered to be 
part of the line. I am content to take the argument upon the 
terms of the second section. The private siding itself is no part 
of a railway ; that was never contended ; but the junction of a 
private siding with the main line cannot be ignored in considering 
what constitutes traffic delivered upon or from a railway. Siding 
traffic, that is, traffic taken from or to private sidings, is a 
distinct and recognised part of a railway company's public traffic 
(for it is public traffic) which they are bound to forward and 
deliver upon and from their railway " according to their powers." 
No doubt it was originally contemplated that the trader should 
simply have access to the main line and right to use it for his 
own purposes with his own engines on payment of tolls and 
subject to bye-laws and regulations. But in practice, and in 
particular on this line, that mode of disposing of siding traffic 
(which is open to manifest objections) is not adopted, and the 
railway company for their own convenience and profit give and 
take delivery of the trucks at the junctions with the sidings. 
On the faith of this system much money has been expended on 
the formation and upkeep of the sidings, which doubtless would 
not have been incurred if it had been known that the company 
considered themselves entitled arbitrarily to discontinue the 
practice. For instance, the upkeep of Low Mill siding costs the 
applicants 5002. a year, its formation cost 6,000Z. We are now 
asked to find that it is so entirely within the right of the railway 
company to deliver or not to deliver goods at private sidings 
that the Commissioners have no jurisdiction in regard to the 
regulation of such traffic beyond the limited jurisdiction 
conferred upon them by the 4th section of the Railway and 
Canal Traffic Act, 1894, to determine what is a reasonable and 
just rebate where merchandise is received or delivered by a 
railway company at any siding, &c., not belonging to the 
company. I may observe in passing that this is a statutory 
B. — ^VOL. XI. 9 
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Cowan & Sons railway company could always meet a demand for rebate by a 
North 
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threat to discontinue the traffic the enactment would be com- 
paratively useless. 

I am not prepared to adopt that view. Looking to the 
existing practice of this company on the Penicuik line, and 
especially to the fact that they still deliver other goods at Low 
Mill siding, I am of opinion that it is not ultra vires of the 
Commissioners to consider whether the railway company's refusal 
to deliver coal at this one siding is not in violation or contraven- 
tion of the 2nd section of the Act of 1854. 

I do not think that there is anything in the two cases which 
were pressed upon us — ^viz., the Hastings CaseQ)y and the 
Darlaston Case (") — which necessarily conflicts with the view 
which I have indicated. 

The Hastings Case is relied on by the railway company mainly 
for the sake of Lord Selborne's dictum — **With respect to stations 
there is no obligation to establish them at any particular places 
or place unless the company thinks fit to do so. The railway as 
interpreted by the Act only includes existing stations used for 
the purposes of public traffic." I may observe in passing that 
the word " only ** is Lord Selborne's word. It does not appear 
in the statute. I assume for the purposes of this argument that 
a railway company is under no obligation to establish a station 
at any particular place, and, although this is not so clear, that 
they are entitled without reason assigned to discontinue an 
existing station if they think fit. But there are passages in 
Lord Selborne's opinion both before and after the one which I 
have quoted which applied closely to the present case — ^'a 
company may carry, or not, upon its own line as it thinks fit, and 
if it does so, may undertake that business under various conditions 
and limitations. But, if and so far as it does undertake so to carry 
either passengers or goods traffic, it comes (in my opinion) under 
the obligation to afford for the purposes of that traffic the facilities 
required by the first branch of the second section of the Act." 

Now, assuming that a junction with a siding is to be regarded 

(^) AnU, Vol. III. 464. 
(«) Ante, Vol. VIII. 216. 
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as a station, the railway company have not closed Low Mill siding. i^^^» ^^}l 
They are still delivering other goods there and they are hound Cowan & Sons 
to continue to give facilities at it as before, and are not entitled 
to exclude any particular class of goods. 

But, further, private sidings, or rather the junctions of the 
sidings with the company's line, are not stations belonging to 
the company which they can open or close at their pleasure, and 
the only question is in what way shall the traflSc which the 
traders are entitled to give and receive at their sidings be 
regulated. We are not here dealing with an extreme case. It 
is not in my opinion necessary to consider what would be the 
rights of the railway company, or the powers of the Commis- 
sioners, if the railway company decided to discontinue in all cases 
and as to all goods their present system of dealing with siding 
traffic, or even if a trader proposed to make a new connection 
with the company's line. We have to deal with the existing 
state of matters on the Penicuik line. We find that the railway 
company have been in use since the formation of the line to give 
and take delivery at all the sidings upon it. These are the 
facilities which they have been in use to give, and are giving, 
except in the case of the applicants as to one commodity, and it 
is in their power to continue to give such facilities. They have 
deliberately ignored the alternative mode of dealing with siding 
traffic — viz., letting the traders bring their own engines on to 
the main line. I therefore think that the Commissioners were 
called on to deal with an existing practice and existing facilities, 
and that therefore they had jurisdiction whether those facilities 
should be continued or not. 

In regard to the Darlaston Case (0, it is sufficient to say that 
although at one time there was a station at Darlaston, it was 
closed and demolished five years before an application for its 
restoration was made. The case therefore decides no more than 
this : That where there is no existing station, and the railway 
company do not profess at the time of the application to receive 
passengers or goods at the place where members of the public 
desire that a station should be placed, it is beyond the jurisdic- 
tion of the Commissioners to interfere with the discretion of the 
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1900, 1901. railway company by making an order upon them to establish a 
Cowan & Sons station at such a place. 

North ^^ these grounds I am of opinion with Lord Young that the 

Ry^^cT ^'^^ order of the Commissioners was within their powers. 

[Solicitors for the applicants : Mmzies, Black and Menzies, 
W.S. 

Solicitors for the railway company : James Watson, S.S.C.] 
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Richard 

V. 

Great Western Railway Company (}). 

Private Sidings — Bight to Communicate with Sidings of Railway Company — 
Specific Appropriation by Railway Company as Refuge Sidings — Railways 
Clauses Consolidation Act, 1845 (8 <e 9 Vict. c. 20), a. 16— Railway and 
Canal Traffic Act, 1864 (17 d 18 Vict, c. 81), s, 2. 

Section 76 of the Railways Clauses Consolidation Act, 1845, after giving N<nsember 22, 
power to owners or occupiers of land adjoining the railway to make private ^23^ 

branch railways to communicate with the railway, enacts that — " The com- 
pany shall, if required, at the expense of such owners and occupiers and other 
persons . . . make openings in the rails, and such additional lines of rail as 
may be necessary for effecting such communication, in places where the com- 
munication can be made with safety to the public, and without injury to 
the railway and without inconvenience to the traffic thereon ; . . . but this 
enactment shall be subject to the following restrictions and conditions (that 
is to say), . . . The company shall not be bound to make any such openings 
in any place which they shall have set apart for any specific purpose with 
which such communication would interfere, nor upon any inclined plane or 
bridge, nor in any tunnel." 

The applicant's sidings had communicated with sidings on the respondents' 
railway for many years under a terminable agreement, which the railway 
company terminated; and he now applied under the above-quoted section 
for an order enjoining the respondents to make, or permit to be made, such 
lines of rails as might be necessary for effecting a communication between the 
sidings of the applicant and of the respondents. The railway company refused 
to make such communication on the ground that their sidings were now set 
apart for a specific purpose, with which such communication would interfere. 
At the hearing of the case witnesses on behalf of the railway company proved 
that the alteration in the contemplated use of the siding was due to an altera- 
tion recently made in an adjoining tunnel. This had fallen in, and it had 
been found necessary to have only a single line of railway for a portion of its 
length. The consequent alteration in the working of traffic through the 
tunnel necessitated the exclusive appropriation of the sidings over which the 
applicant's traffic had formerly been worked to the purpose of providing refuge 
sidings for trains which met at the tunneL 

Heldy that the railway company had shown to the satisfaction of the Court 
that their sidings had been bona fide appropriated for the specific purpose of 
use as refuge sidings, and that the use of them for the applicant's traffic 
would interfere with such use. 

This was an application under section 76 of the Railways 
Clauses Consolidation Act, 1845. 

(*) Before Wbioht, J., and Commissioners Sir Fredebick Peel and 
Viscount CoBHAM, sitting at the Hoyal Courts of Justice, London. 
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The applicant, who was a manufacturer of bricks, was the 
occupier of land adjoining the respondents' lines, on which he had 
constructed certain sidings, and at a distance of 80 yards from 
the termination of the same there existed sidings belonging to 
the respondent railway company, which until recently had been 
used for the accommodation of the applicant's traffic. The 
applicant claimed that the construction, at his expense, of a 
communicating line between these two sets of sidings was a 
''reasonable facility" within the meaning of section 2 of the 
Bailway and Canal Traffic Act, 1854. The applicant further 
stated that prior to 1899 he had had other means of access to the 
respondents' said sidings, but since such date, and owing to the 
respondents' refusal to permit the proposed communication, he 
had been unable to forward his brick traffic by the respondents' 
railway, and had suflered loss and damage in his business in 
consequence. 

The applicant asked, under section 76 of the Railways Clauses 
Consolidation Act, 1845 (which was incorporated in the special 
Act of the respondent railway company), and under section 2 
of the Bailway and Canal Traffic Act, 1854, and section 12 of 
the Railway and Canal Traffic Act, 1888, for an order enjoining 
the respondents to make or to permit to be made such lines of 
rails as might be necessary for effecting a communication 
between the sidings of the applicant and of the respondents, and 
for 500Z. damages. 

The respondents denied that the applicant was entitled to 
have such communication, on the ground that it could not be 
made (in the words of the section) "with safety to the public" 
and ** without inconvenience to the traffic " on the railway, and 
further because they had set the place apart for "a specific 
purpose, with which such communication would interfere." 

The facts proved were as follows : — 

Cockett station, to the west of which the sidings in question 
were situated, was on the main line of the Great Western railway 
to Milford, with about 165 trains passing through per diem. 
The station was built on a small level piece of line of about 
170 yards — the gradient on the west, which extended for about 
8 miles, being as much as 1 in 50, and that on the east 
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starting at 1 in 71 and falling to 1 in 52, and extending for about 
2 miles ; while at the east side of the station there was a 
tunnel, which, owing to a recent fall in the roof, could only be 
worked in future as a single line. In order to cope with the 
difficulty of having only a single instead of a double line in the 
tunnel, the railway company were compelled to create two sets of 
refuge sidings, one at each end of the tunnel ; and at the west 
end they had to turn their sidings at Cockett station into two 
such refuge sidings (with which the applicant now asked to be 
connected). Both the up and down lines would be blocked 
while the applicant's up traffic was being manipulated. 

C. A. Russell, Q.C. (Waghorn with him) for the applicant. 

If the connection were made, the power of control would be 
entirely in the railway company's hands ; about two trains per 
diem would be ample for the applicant's purpose; and the sidings 
could be used at all other times as refuge sidings. The fact that 
they are intended as refuge sidings does not prevent their being 
considered sidings for any siding purposes, and does not amount 
to appropriation. It is obvious the applicant would never have 
taken the brickworks, if he had not expected to always have the 
railway communication. 

Asquithy Q.C. {Ernest Moon with him), for the railway 
company. 

If the applicant once makes out his statutory right to the 
connection, it is impossible for the Court to limit his user of it. 
There has been a bond fide appropriation by the railway company, 
which is all that is necessary ; and the applicant's traffic would 
be a substantial interference with the very purpose for which 
this appropriation was made. 

The judgment of the Court was delivered by 

Wright, J. : The question which we have to decide arises 
under the 76th section of the Railways Clauses Act, 1845. It 
was suggested, but not pressed, that the relief which the 
applicant desires could alternatively be given as a due facility 
under the Traffic Act of 1854. We think, however, that in the 
first instance we have only to consider the Railways Clauses Act, 
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which (as construed many years ago) merely recognises or saves 
a legal right, subject to certain exceptions of law or fact. If the 
applicant establishes under the Bailways Glauses Act his legal 
right to a physical junction, then the use of it can be protected^ 
enforced, or regulated under the Traffic Act, but no one has ever 
supposed that under the Traffic Acts alone we can under any 
ordinary circumstances order a railway company to permit a 
junction, much less to lay down sidings. The Railways Clauses 
Act, s. 76, provides, subject to the provisions of certain Acts, 
that a company shall, if required, at the expense of owners and 
occupiers of lands adjoining the railway, and other persons, 
" make openings in the rails, and such additional lines of rail, 
as may be necessary for e£fecting such communication, in places 
where the communication can be made with safety to the public, 
and without injury to the railway, and without inconvenience to 
the traffic thereon, . . . but this enactment shall be subject to 
the following restrictions and conditions (that is to say), . . . 
The company shall not be bound to make any such opening in 
any place which they shall have set apart for any specific purpose 
with which such communication would interfere ..." 

The 6rst class of exceptions to the right (as, for instance, 
" where the communication can be made with safety to the 
public, and without injury to the railway, and without in- 
convenience to the traffic thereon ") probably refers to what may 
be called engineering difficulties, difficulties of any kind which 
may render the mere making of a junction objectionable in itself, 
apart from the use which may be afterwards made of it, the 
effects of which subsequent use cannot be foreseen at first, and 
therefore could not always be regarded as an objection to the 
allowance of the claim. 

The second class of exceptions is directed to particular 
specified difficulties ; the only one of which that is material in 
this case is that which is set forth in the words, '' the company 
shall not be bound to make any such openings in any place 
which they shall have set apart for any specific purpose with 
which such communication would interfere." 

In considering a question of this kind, the first thing to bear 
in mind is that the Courts have always attached great weight to 
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the views of the superior managers and engineers of the railway 
expressed in good faith, and under a due sense of responsibility. 
In this case we are satisfied upon evidence of this kind ; first, 
that the sidings in question were designed and appropriated in 
good faith for the specific purpose of use as refuge sidings; 
and next, that the use of them for the applicant's traffic would 
be substantially prejudicial to the use of them as refuge sidings, 
or, in the words of the Act, would ** interfere'* with such use. 
Under the peculiar circumstances of the configuration of the 
locality, with its severe inclines in both directions, the reduction 
of the railway to a single line, consequent on the collapse of the 
tunnel, and the great and increasing volume of the traffic, 
ordinary and special, of a main railroad over this neck of single 
line, we are satisfied that in reserving to themselves the exclusive 
use of these sidings the railway authorities are acting with no 
more than reasonable prudence. 

It is not enough under section 76 for the applicant to show 
that his traffic could be accommodated. If his right is admitted 
at all, it must extend to the whole of his traffic, however extensive 
it may become, and the railway company could only claim to 
regulate, not to exclude it, and if it cannot be excluded we think 
it proved that the admission of it must interfere with the use of 
the sidings for their specific purpose. 

The result is unfortunate for the applicant, but the railway 
company must be supposed to have made at the time of the 
acquisition of the land for their railway such compensation, if 
any, as the law gives for the damage suffered by the adjoining 
lands. Nor does it appear that the occupiers of the adjoining 
lands are in any respect in a worse position than that in which 
they would have been if the railway had never been made. 

We are confirmed in our view as to the bona fides of the rail- 
way company by this, that they have not in the past shown any 
unwillingness to give to the applicant facilities for the reception 
and dispatch of his traffic, and that the value to them of his 
traffic would be very considerable. 

[Solicitors for the applicant : Pontifexy Hewitt, and Pitt, 
Solicitor for the railway company : R. li. Nelson.] 
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Lancashire and Yorkshire Railway Company (^). 

Adjoining Owner — Private Branch Railway — Openings for Communicatioti 
with Railway — Obligation to Malui— Jurisdiction of Railway Commis- 
sioners — Railways Clatises Consolidation Act, 1845 (8 c^ 9 Vict. c. 20), s. 76. 

Section 76 of the Railways Clauses Consolidation Act, 1845, gives power to 
owners or occupiers of lands adjoining the railway to lay down " any collateral 
branches of railway to communicate with the railway, for the purpose of 
bringing carriages to or from or upon the railway," and further enacts that 
'* the company shall, if required, at the expense of such owners and occupiers 
. . . make openings in the rails, and such additional lines of rail as may be 
necessary for effecting such communication, in places where the communica- 
tion can be made with safety to the public, and without injury to the railway, 
and without inconvenience to the traffic thereon." The enactment is subject 
to certain restrictions, one of which is that the railway company shall not be 
bound to make any such openings upon an '' inclined plane." 

Held, by the Railway Commissioners, that siding owners have, by this 
section, an absolute right to call upon railway companies to make necessary 
openings in their rails for effecting communication between sidings and the 
line of railway, unless one of the statutory objections mentioned in the section 
apply, and, therefore, the refusal of a railway company to make such connec- 
tion, except upon the terms of a special agreement to be entered into on the 
part of the siding owner, is a contravention of the section. 

Held, also, by the Railway Commissioners, that a siding having a gradient 
of 1 in 96 or 98 is not upon an *' inclined plane" within the meaning of the 
section, which means a plane so inclined as to be incompatible with the 
reasonable insertion of a junction. 

SembU, by the Railway Commissioners, that the words in the section " with 
safety to the public, and without injury to the railway, and without 
inconvenience to the traffic thereon," refer to difficulties depending on 
engineering considerations which can be proved to exist at the time of making 
the connection, and not to difficulties which may become existent by reason 
of the volume of traffic afterwards. 

Held, by the Court of Appeal (reversing the decision of the Railway 
Commissioners), that the right given by section 76 of the Railways Clauses 
Consolidation Act, 1845, to the owner or occupier of land adjoining a railway 
to lay down collateral branches of railway and to require the railway company 

(*) Before Wright, J., and Commissioners Sir Frederick Peel and 
Viscount CoBHAM, sitting at the Royal Courts of Justice, London. 
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to make openings in their rails, and such additional lines of rails as may he 
necessary for effecting communication, is not an ahsolute right, but only a 
right to require a connection to be made for the purpose of the use of the 
railway by the adjoining owner with his own engines and carriages, and, there- 
fore, that an adjoining owner who makes a siding is not entitled to demand 
communication with the railway for the purpose of establishing a claim to 
facilities for his traffic. 

Held, also, by the Court of Appeal, that the words " with safety to the 
public, and without injury to the railway, and without inconvenience to 
the traffic thereon," do not relate solely to the structural difficulties of making 
an opening, but refer also to difficulties arising from working the traffic on 
the railway. 

This was an application under section 76 of the Railways 

Clauses Consolidation Act, 1845. 

The application was in the following terms : — 

'^1. The applicants manufacture hricks at Baxenden, in 

Lancashire, on land which adjoins the respondents' railway. 

They have laid down on their said land collateral branches of 

railway or sidings which communicate with the said railway by 

additional lines of rail laid on the respondents' land. 

2. Their said sidings and the said additional lines were laid 
down at the cost of the applicants in pursuance of an agreement 
in writing made between the applicants and the respondents and 
dated the 27th of September, 1894. 

3. By the said agreement it was provided (inter alia) that 
the applicants or the respondents might at any time after 
the expiration of five years from the date thereof on giving six 
calendar months' notice in writing determine the agreement and 
that thereupon so much of the said lines of rail as were on the 
respondents' land should be removed. 

4. The applicants by reason, and on the faith, of the facilities 
afforded by their said siding and connection, have developed a 
large business which cannot be carried on without such facilities. 

5. On or about the 16th of June, 1900, the respondents gave 
to the applicants notice in writing to determine the agreement 
at the expiration of six calendar months therefrom. 

6. Negotiations thereupon took place between the applicants 
and respondents with reference to the terms upon which the 
siding should be used after the expiration of the said notice, and 
the applicants claimed (inter alia) to be entitled to have so much 
of the said siding or branch railways as are upon the applicants' 
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land connected with the railway of the respondents under 
section 76 of the Railways Clauses Consolidation Act, 1845. 

7. By letter dated July 2nd, 1901, the respondents gave to 
the applicants notice that they intended in 14 days from the 
date of such notice " to sever the connection " hetween the 
applicants' siding and the respondents' railway and '* to remove 
the rails, points, &c." from ofif the respondents' premises. 

8. By letter dated July 5th, 1901, the applicants gave to the 
respondents notice in the following terms : — 

* It only remains for us to give you notice by virtue of 
section 76 of the Railways Clauses Act, 1845 (as we do 
hereby) that we require a communication from our private 
siding to your company's rails. As the present connection 
is safe as regards the public, without injury to the railway, 
and without inconvenience to the traflBc thereon, we submit 
that to sever it would cause needless inconvenience and 
expense, so that, if you deny our right to the connection, 
we will on hearing from you to that effect at once take the 
necessary steps to test the question, and will ask you 
pending the decision to allow the physical communication 
to remain as it is.' 

9. Notwithstanding the proposal of the applicants that the 
siding should not be severed pending a decision as to the legal 
rights of the parties, the respondents on the 16th July, 1901, 
began to remove and are now removing the lines on their land 
which have afforded communication between the said sidings and 
the respondents' railway; and the respondents are refusing to 
afford to the applicants reasonable facilities for the receiving, 
forwarding and delivering of traffic upon their railway to and 
from the applicants' said siding. The applicants are thereby 
deprived of the benefit of their said siding, and their said 
business is being very seriously damaged. 

10. The respondents, by refusing to afford such communi- 
cation with their railway as aforesaid, have contravened the 
provision of section 76 of the Railways Clauses Consolidation 
Act, 1845. 

The applicants apply to the Court of the Railway and Canal 
Commission under the above Acts, and in particular under 
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-section 2 of the Railway and Canal Traffic Act, 1854, sections 9 
and 12 of the Railway and Canal Traffic Act, 1888, and section 76 
of the Railways Clauses Consolidation Act, 1845, for 

1. An order enjoining the respondents to renew the com- 

munication between the applicants' sidings and the 
respondents' railway as the same was heretofore used 
and enjoyed, or otherwise to make such openings in 
their lines of rails and la}'- down such additional lines of 
rails as may be necessary to effect communication 
between the said sidings and their said railway. 

i2. An order enjoining the respondents according to their 
powers to afford to the applicants all reasonable 
facilities for the receiving, forwarding and delivering of 
their traffic over the respondents* railway from and to 
the applicants' said siding. 

3. 750Z. damages." 

The answer of the railway company was as follows : — 

"1. The respondents do not admit paragraph 4 of the 
Application. 

2. The point at which the applicants have requested the 
respondents to make openings in their line of railway in order 
to make a communication with sidings upon the applicants' land 
is on an inclined plane, the gradient of which is 1 in 96, and the 
respondents cannot be required to make the openings which the 
applicants have required them to make. 

8. The communication which the applicants require to be 
made between the sidings upon the applicants' land and the 
respondents' railway cannot be made for the purposes for 
which the applicants are entitled to require it to be made under 
section 76 of the Railways Clauses Act, 1845, with safety to 
the public or without injury to the railway or without incon- 
venience to the traffic thereon. The railway of the respondents 
at the point at which it is proposed that the communication 
fihould be made is a railway over which a large volume of traffic 
passes, and any user by the applicants of the communication 
between their sidings and the respondents' railway for the 
purpose of bringing carriages to, from, or upon the railway, 
which is the only purpose for which the applicants are entitled 
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to have the proposed commnnication made, would be dangerous 
to the public, and would seriously inconvenience the traffic on 
using that portion of the respondents' railway. 

4. The applicants claim and intend that the proposed com- 
munication with the respondents' railway may and shall be used 
not only for the purpose of the applicants' traffic, but also for 
the purpose of the traffic of any other company or person whom 
they may permit to use the siding or their own land. The 
applicants further claim that the respondents will be bound to 
receive, forward, and deliver at, to, or from the said siding by 
means of the said communication the traffic of any such other 
company or person as well as the traffic of the applicants. The 
user of the said communication by such other companies or 
persons would be dangerous to the public, injurious to the 
railway, and inconvenient to the traffic thereon, and the 
respondents could not with safety to the public, or without 
injury to the railway, or inconvenience to the traffic thereon, 
receive, forward, and deliver at, from, or to the said siding by 
means of the said communication the traffic of such other 
companies or persons as well as the traffic of the applicants. 

5. The respondents in removing the lines forming the connec- 
tion between their railway and the applicants' siding were acting 
under the provisions of the agreement referred to in the applica- 
tion. The respondents are and always have been willing to 
renew the said agreement upon the same terms if the applicants 
would agree to restrict the user of the connecting lines therein 
referred to to their own traffic. 

6. The applicants, by agreeing to the terms set forth in the 
said agreement, have waived any rights which they might other- 
wise have had to require the respondents to make the proposed 
communication." 



Balfour Browne, K,C., and R. Whiteheady for the applicants. 

The question is whether, when a railway company have been 
requested under section 76 of the Railways Clauses Act, 1845, to 
make openings in their line for the connection of sidings, they 
are entitled to decline to do so. The applicants are entitled to 
have the connection made with the respondents' line as a matter 
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of right. The applicants are not bound to restrict the user of 
their siding to their own traffic. The siding is not an inclined 
plane within the meaning of the section. 

C. A. Russell, K.C. {Ernest Moon with him), for the 
defendants. 

The only right given by section 76 is a right to the trader to 
use the connection for the purpose of running himself his own 
traffic in and out. It is not merely the making the opening, 
but the user which must not cause danger to the public. The 
right claimed by the applicants does not exist where a communi- 
cation cannot be made with safety to the public. The siding is 
an inclined plane within the meaning of the section. The 
railway company are prepared to enter into the ordinary siding 
agreement, and to deal with the traffic of the applicants and of 
one particular tenant. 



1901, 1902. 

Laxcashire 

Brick and 

Terra Cotta 

Co. 

(Baxknden) 

Limited 

r. 

Lancashire 

AND 

Yorkshire 
Ry. Co. 



Evidence was called by the railway company that loads had to 
be reduced on an up gradient of 1 in 98. It was admitted in cross- 
examination that the railway company had sidings upon gradients 
of 1 in 100, with a connection of the kind asked for by the 
applicants, which were worked without serious danger or 
inconvenience as long as proper precautions were taken. The 
railway company also gave evidence to show that they could not 
without difficulty or inconvenience deal with the traffic of a large 
number of persons at the applicants' siding. 



Wright, J. : Treating this application for the present as we 
must treat it, as an application under section 76 alone, we think 
that the applicants are clearly entitled to have such a connection 
made as that which they propose. No modifications of detail 
have been suggested by the railway company. The railway 
company have objected on three grounds : first, that it is an 
inclined plane ; second, that if used as the applicants intend, or 
propose, or claim the right to use it, the siding will interfere too 
seriously with their own traffic. We must first deal with these 
two grounds. As regards even an inclined plane, I have a 
strong impression, which I think the rest of the Court shares, 
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that if the matter were inquired into historically, as it might be, 
with the view of discovering what was the meaning of the term 
'' inclined plane " in the Railways Clauses Act, the result would 
be that we should obtain from the engineering witnesses who are 
alive now, that an inclined plane meant an inclined plane worked 
in a different way from ordinary sections of a railway which are 
worked by common locomotives. However that may be, we do 
not think that this incline of 1 in 96, or 1 in 98, as it is now 
stated to be, can be an inclined plane within the meaning of the 
section. The section cannot possibly be understood as meaning 
that every mathematically inclined plane must be an impossible 
site for a siding. It must be so inclined as to be incompatible 
with the reasonable insertion of a junction of this sort. The 
evidence here is that there are sidings, with a connection of this 
kind, at a considerable number of places on a gradient not 
materially worse than this, and that although such a gradient 
may require special precautions for the safe working of the 
traffic, no danger is found if these precautions are taken. 

On the second point, I do not think the question really arises 
on this section whether the applicants can or cannot carry traffic 
of persons other than themselves. If they have a right to carry 
the traffic of those other persons, it seems to me that, according 
to the doctrine laid down in Hughes v. Chester and Holyhead 
Railway Company (^), the applicants have an absolute right to 
have a connection made, unless one of the statutory objections 
mentioned in the section would apply. 

The third ground is based on the words '' in places where the 
communication can be made with safety to the public and 
without injury to the railway, and without inconvenience to the 
traffic thereon.** We have already, in the case of Richards v. 
Great Western Railway Co77ipany {^, gone some way towards 
expressing an opinion that those words probably refer to what 
may be broadly described as a difficulty on engineering considera- 
tions. They probably refer to difficulties which can be proved as 
existing at the time when the question arises, and the time when 
the connection is made, and not to difficulties which, although 

(») 31 L. J. Ch. 97. 
(») Ante, p. 133. 
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non-existent then, may become existent by reason of the volume 
of traffic afterwards. We see no reason to take a different view 
now ; but, in any case, I do not think it is proved that, in any 
reasonable view of the meaning of the section, there is such 
inconvenience to the traffic as ought to be taken into considera- 
tion here. It must be borne in mind that this is a passenger 
line, as I understand, and the Board of Trade will not pass 
these openings and allow the points to be used unless their 
inspector be satisfied that they can be used without danger to 
the public. 

It seems to me here that the applicants are entitled to have 
this connection made, apart from any question as to the mode of 
dealing with it. These are questions we cannot deal with at 
present. It may be that the railway company will find tliat 
there is no occasion to raise . these questions. If they are 
raised they can easily be put into shape for determination. 

It must be clearly understood that we should probably see 
great danger to the traffic if the sidings are to be run over by 
the siding owners. It is quite out of the question for this 
Court at this time of day to make any order, unless it is 
absolutely compelled to, which would have the effect of allowing 
siding owners to run over these lines. Running powers would 
be most dangerous in every respect in the hands of irresponsible 
persons. 

The railway company appealed. 

C A. RtLssell, K.C., and Ernest Moon, for the railway 
company. 

If the decision appealed from is right, any one who has land 
adjoining a railway can, by laying down a siding, acquire a right 
to a connection with the railway, and a right of user over the 
railway. The purpose contemplated by the statute is the use of 
the railway by an adjoining owner with his own engines and 
carriages. Section 92 of the Act of 1845 gave a general right 
of user over a railway, and section 76 introduces certain limita- 
tions of the user. The Court of Session in Scotland has held 
under the corresponding section (69) in the Railways Clauses 
Consolidation Act, 1845, in thqcaseof CoM;an a7id Sons v. North 

B. — VOL. XI. 10 
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British Railway Company (^), that the owner of a private 
siding to a railway has only the right to use the railway as a 
highway for his own engines and carriages on payment of tolls. 
Mr. Justice Wright in his judgment pointed out that this sort 
of user is incompatible with the conditions now existing with 
regard to trafl&c on railways. The case of Hughes v. Chester and 
Holyhead Railway Company (^) has no bearing on the present 
case. No question of communication with the line of the rail- 
way company arose there at all. It was an application to make 
a line under or over the railway. 



Footey K.C, and R. Whitehead^ for the applicants. 

Sections 92 and 76 of the Railways Glauses Act, 1845, have 
not been repealed. It may have been contemplated when that 
Act was passed that the trader would carry his own traffic 
over the railway, but that does not disentitle him from requiring 
the connection to be made so that he can afterwards apply for 
reasonable facilities for the carriage of his traffic. Section 76 
speaks of communication with the railway '' for the purpose of 
bringing carriages to or from or upon the railway," and says 
nothing as to carriages running on the railway, and the 
present application is confined to communication for the former 
purpose. If siding communication can only be obtained by 
agreement, many of the provisions of the Railway and Canal 
Traffic Acts will become useless, such as siding rebates under 
section 4 of the Railway and Canal Traffic Act, 1894. Section 9 
of the Railway and Canal Traffic Act, 1888, and section 14 of 
the Regulation of Railways Act, 1873, give the Commissioners 
jurisdiction in matters relating to private sidings. The pro- 
visions of section 76 as to the making of openings, on the 
ground of safety to the public, injury to the railway, or incon- 
venience to the traffic thereon, prevent an unreasonable use 
being made of the section. 

Collins, M.R. : This case arises in this way : The 
applicants had an agreement with the railway company made on 



{}) Ante, 96. 
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the 27th September, 1894, whereby the applicants acquired the 390 i, 1902. 

right to have their goods received and sent from a siding by the Lancashire 

° ® ° "^ Brick and 

respondents' line. That agreement contained a clause by which Teura Coita 

it was determinable on six months' notice at the end of five (Baxenden) 
years. The land owned by the applicants upon which they had Limited 
made the siding consisted of some 88 acres. After they had Lancashire 
been established for some time with their works, they let a part Yorkshire 
of the land to other parties who set up chemical works upon it. ^' 

The respondents, although they were willing to give facilities CoUini,ll.E. 
for the traffic of the applicants themselves, and also for that of 
the chemical works, were not minded to give facilities for any 
further works that might be built on the applicants' land. They 
therefore gave notice to determine the agreement, and for the 
present purpose it must be taken that the connection betv^een 
the siding and the respondents' line has been taken up, the 
applicants being unwilling to continue the agreement on the 
terms which were offered. Thereupon arises the question before 
us, whether under section 76 of the Railways Clauses Consolida- 
tion Act, 1845, the respondents can be forced to make an 
opening from their line to the applicants' siding. That is the 
only question before us, because, though on the hearing in the 
Court below, the application was based on wider grounds, this 
single point as to whether the applicant had this absolute right 
under section 76 of the Act was the only one discussed and decided. 
The side-note to the section fairly expresses the substance of it. 
It is " Power to parties to make private branch railways com- 
municating with the railway." By the section it is enacted 
that '* this or the special Act shall not prevent the owners or 
occupiers of lands adjoining the railway, or any other persons, 
from laying down, either upon their own lands or upon the lands 
of other persons, with the consent of such persons, any collateral 
branches of railway to communicate with the railway, for the 
purpose of bringing carriages to or from or upon the railway." 
The section then provides that the railway company, subject to 
the provisions of the Railway Regulation Act, 1842, shall 
'' make openings in the rails, and such additional lines of rails 
as may be necessary for effecting such communication, in places 
where the communication can be made with safety to the public, 

10—2 
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1901, 190 2. and without injury to the railway and without inconvenience to 
LANCA8HIBE thc traffic thereon/' Then follows the provision that **the 

Brick and *• 

Terra Gotta Company shall not be bound to make any such openings in any 

(Baxenden) plftce which they shall have set apart for any specific purpose 

Limited ^^^i which such communication would interfere, nor upon any 

Laxcashirb inclined plane or bridge, nor in any tunnel ; '* and, further, 

AND X o ^ 

Yorkshire that persons making or using such branch railways shall be 

J "' subject to the bye-laws and regulations of the company. Now 

Collim, 1I.B. /^|. |g admitted as a fact that to allow this section to be carried 
out in its entirety — that is to say, to allow the applicants to 
have access for the purpose of working their own carriages and 
wagons on the respondents' line, could not be done with safety 
to the public and without injury to the railway, and without 
inconvenience to the traffic thereon. That was clearly expressed 
by Mr. Justice Wright, who said that it would be out of the 
question nowadays to suppose that any such thing could be 
allowed to be carried out upon a public railway working under 
modem conditions. Therefore I take that as established as a 
fact, and in view of that fact the question arises whether the 
applicants have a right to demand that the railway company 
shall submit to the making of an opening on their line. I am 
of opinion that they have not. I think it would be straining the 
Act of Parliament beyond both its words and its spirit if we 
were to give to the applicants in this case the right to force an 
opening to the line, not for the purpose laid down in the Act, 
or anything like it, but simply to give them a locus standi^ 
through having effected the passage into the line, to come after- 
wards and ask for reasonable facilities at that point for the 
receipt and delivery of their traffic. It was quite obvious that 
the section was passed at a time when, following upon other 
sections passed from the same standpoint, a railway was 
looked upon merely as a particular form of highway on which 
all people who had the means of travelling along that particular 
line of railway should have the right to do so, and accordingly 
the section gives to persons owning land adjoining the railway 
facilities to get access to it — not access by way of forming a 
station at that particular point, but access for the purpose of 
transit. What is now asked is, not that there should be facilities 
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for transit, as contemplated by this section, but that there should i^oi , 1902. 

be a place, which might be regarded as a station, for the J^cashire 
. . ^ Brick and 

purpose of insistmg that it was such a point on the railway that Tb&ra Cotta 

members of the public had a right to come and demand reason- (BAxrarDBN) 
able facilities for receiving and delivering and forwarding of ^^^J^^ 
traffic at that place. We have only to look at the legislation of Lancashim 
which the section is a part, and to look at the section itself, to Yokxbhi&b 

see that that is in no sense the object of this particular section. I; ^' 

It was, what it purports to be, simply a section empowering Collim, m. 
persons who wanted to run branch lines into the railway to have 
access to the railway for the purpose of conveying their own 
traffic over the branch line on to the railway and vice versd. 
That being so, it seems to me to dispose of the case. Whether 
or not these particular traders have any other remedy, either 
under the general power of getting facilities under the Traffic 
Act, or under the undue preference clauses, it is not necessary 
to consider. The question has been discussed in a Scotch case, 
Cowan and Sons v. North British Railway Company (^), on both 
points, and the Judges, as I understand, held that there is no 
jurisdiction in the Court to give to a trader the right to demand 
access to a line at a particular point where it does not exist ; and 
also that where the access had existed before under an agree- 
ment, and that agreement is determined, there is no jurisdiction 
to do more than if there had never been any agreement at all. 
Whether or not that view would prevail if the matter were ^ 
argued before us, I desire to keep a perfectly open question., I 
give no opinion upon that matter, but for the purpose of 
deciding this case it seems to me, on the short grounds I have 
put, that section 76 cannot be used simply to make an occasion 
for demanding facilities under the other Acts. I do not think 
this case is brought within the section, and for that reason I 
think this appeal must be allowed. 

HOMER, L.J. : I am of the same opinion. I doubt very much 
whether it can be said here that the applicants have laid down 
a collateral branch of railway for the purpose of bringing 
carriages to or from or upon the railway within the meaning of 

(1) Ante, 96. 
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those words as used in the 76th section. But passing that by^ 
it appears to me that the argument used on behalf of the 
applicants as to the limitation of the right of communication 
contained in section 76 is not well founded. The limitation is 
this — the opening can only be made in places where the com- 
munication can be made with safety to the public, without injury 
to the railway, and without inconvenience to the traffic thereon. 
It is said that that is limited to the consideration of the 
difficulty of structural communication only. That is to say, 
we have only to see whether the openings in the rails and the 
communications with the rails of the additional line that the 
railway company has to make, can be effected structurally with 
safety to the railway company's own traffic, or the traffic to 
come on to it from the branch railway. In my opinion, that 
cannot be so. The communication is to be used for the purpose 
of bringing carriages to or from or upon the railway, and where, 
in the phrase with which I am now dealing, we find a provision 
as to places where the communication can be made with safety 
to the public and so forth, it means the communication 
previously referred to — that is, a communication by means of 
which carriages can be brought on to the railway ; and it appears 
to me that it would be an extremely narrow and untrue con- 
struction of this section to say that we have not to bear in 
mind, in considering whether the communication could be made 
with safety to the public and without injury to the railway and 
without inconvenience to the public, the possibility of injury 
and inconvenience arising from the passing of the carriages 
over the branch railway on to the main railway. It appears to 
me that that is a thing which must be taken into consideration. 
Therefore we have to inquire, is this a place where such com- 
munication ought to be allowed — a communication which 
presumes the right on behalf of the persons using it to bring 
their own carriages, if they think fit to do so, on to the railway ? 
In other words, the right which is given by the section con- 
templates an entirely different state of things from that which 
we have before us. Dealing with this section on that basis, it 
appears to me that we can only answer the question which I 
have considered, in one way — by saying that the communication 
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cannot be made without the injury and inconvenience that is 
referred to in this section. It appears to me that when in the 
Court below they came to that conclusion of fact the application 
of the section ceased. I agree therefore that the appeal should 
be allowed. 

Mathew, L.J. : I am of thfe same opinion. The argument 
in favour of the trader, pushed to its legitimate results, would 
lead to very formidable consequences. As I understand, the 
argument comes to this — that anybody choosing to make a 
siding to a railway may call upon the railway company to make 
a communication and to afford facilities for the purpose. Is that 
the law ? Let me deal with this particular case. The arrange- 
ments between the trader and the company had their origin in an 
agreement — in a determinable agreement — and the trader had 
no right whatever to approach the railway at that point except 
under the specific agreement. It seems to me to be impossible 
to convert that agreement, terminable and since put an end to, 
into something that creates a permanent obligation on the 
railway company. It is said that this is effected by section 76. 
The purpose contemplated by the section was the use of the 
railway by the trader with his own rolling stock. That was 
a view upon which a good deal of the earlier legislation with 
reference to railway companies proceeded. The final clause of 
section 76 makes it perfectly clear what is meant. It provides 
that persons making or using the branch railways shall be 
subject to all bye-laws and regulations of the company from time 
to time made, with respect to the passing upon or crossing the 
railway or otherwise. It is clear from this that what was 
contemplated was the use of the railway by the trader. That 
has no application to this particular case, and I agree that the 
appeal must be allowed. 

[Solicitors for the applicants : Neishy Howell, and Macfarlane, 
for B. T, WesticeUy Accrington. 

Solicitors for the railway company : Woodcock, Ryland, and 
Parker, for C. Moorhouse, Manchester.] 
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Great Western Railway Company 

t?. 

Lowe O, 

Charges for Conveyance of Timber — MeojiureTnent of Timber — Most Accurate 
Mode — Railway Bates and Charges Order Confirmation Act^ 1891, 
section 18 of the Schedule^Railway and Canal Traffic Act, 1888 
(61 d 62 Vict. c. 25), ». 10. 

May 22, By section 18 of the Schedule to the Great Western Railway Company 

_J^' (Rates and Charges) Order Confirmation Act, 1891, it is enacted that '• the 

cubic cont-ents of timber consigned by measurement weight shall be ascertained 
by the most accurate mode of measurement in use for the time being." 

Heldf that the most accurate mode of measurement in use, of the cubic 
contents of round timber consigned by measurement weight, is measurement 
by string under bark, with a divisor of 113, with reasonable allowances for any 
irregularity or defect in the shape of the timber measured. 

The Court did not determine the question whether the railway company 
were entitled to make any charge in respect of the carriage of bark excluded 
from the measurement of timber as above provided. 

Tms was an application under section 10 of the Railway 
and Canal Traffic Act, 1888. 

The application stated that the respondent was a timber 
merchant who had consigned round timber by the applicants' 
railway to various destinations since January, 1893, and that 
a dispute had arisen between the applicants and respondent as 
to the legality of the charges which the applicants made for its 
carriage. That by the schedule annexed to the Great Western 
Railway Company (Bates and Charges) Order Confirmation Act, 
1891, it was provided as follows : — 

** Section 16. — ^Weight (except as to stone and timber when 
charged by measurement) shall be determined according to the 
imperial avoirdupois weight." 

** Section 18. — When timber is consigned by measurement 
weight, 40 cubic feet of oak, mahogany, teak, beech, greenheart, 
ash, elm, hickory, ironwood, baywood, or other heavy timber, 

P) Before Wright, J., and Commissioners Sir Frederick Peel and 
Viscount GoBHAM, sitting at the Ployal Courts of Justice, London. 
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and 50 cubic feet of poplar, larch, fir, or other light timber other 
than deals, battens, and boards, may be charged for as one ton, 
and smaller quantities may be charged for in the like proportion. 
The cubic contents of timber consigned by measurement weight 
shall be ascertained by the most accurate mode of measurement 
in use for the time being." 

The applicants alleged that the most accurate mode of 
measurement in use was either — (a) the girth of the tree being 
ascertained by tape over bark and the quarter-girth being taken 
to a quarter of an inch, the quarter-girth in inches is multiplied 
by itself and the result is multiplied by the length of the tree 
taken by tape or rule to the half-foot. The total of contents so 
ascertained is divided by 113 to give the number of cubic feet 
in the tree. Or (fi) the diameter of the tree, being ascertained 
by the calliper in inches, is multiplied by itself and the result 
is multiplied by the length of the tree, ascertained in the same 
way as described in (a). The total of contents so ascertained 
is divided by 113 to give the number of cubic feet in the tree. 
The results of these two modes of measurement were alleged 
to be the same, and the cubic feet of contents so ascertained not 
to exceed the actual cubic feet in the tree. In 1898, when 
the provisions of the Act came into force, the railway companies 
adopted the method 03), but later an arrangement between the 
Timber Trade Federation and the applicants was adopted, by 
which the divisor was altered from 113 to 144, thus 
diminishing the calculated contents of the tree. The applicants 
asked for an order declaring that they were entitled to use 
either of the modes of measurement (a) or (fi) to ascertain 
the cubic contents of timber carried for the respondents at 
measurement weight. 
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The respondent, in his answer, denied that the results of the 
two methods of measurement advocated by the applicants were 
the same, and contended that the contents as ascertained by 
either of them exceeded the actual cubic feet in the tree. He 
asserted that the most accurate mode of measurement in use 
was known as '' string measurement,'' which had always been 
the mode of measurement in use in the timber trade, and was 
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^^^^' as follows : — " String (or pack thread) is drawn tight round the 

Great tree. It is then doubled twice and measured (so doubled) along 
Western 
Ry. Co. a rule. A deduction is made for bark on the trunk of half an 

Lowe. ^^^^ ^^ ^^^ C&66 of trees less than 12 inches in entire girth, 

and 1 inch per foot in larger trees. The remainder is the 

quarter-girth. This is then multiplied by itself and then by 

the length of the tree and divided by 144, as in the case of 

the quartor-girth ascertained by tape measurement." The 

respondent maintained that the charges of the applicants for 

the carriage of round timber ought to be based upon string 

measurement. 

Cfipps, K.C., Asquith, K.C., and Ernest Moon appeared 
for the Great Western railway company. 

Balfour Browne, K.C., and Whitehead^ for the respondent. 

Wright, J. : This is not a case in which it is desirable to 
give too many reasons, because the problem that we have to 
solve is in truth unsolvable if we try to follow out the language 
of the Act or Provisional Order that we have to deal with. We 
must deal with it as well as we can. It is clear that there are 
several modes of measurement which may be said to be ''in 
use for the time being." There is the mode adopted in] the 
docks both as regards freights and all other purposes for which 
timber is received into the docks, which is, generally speaking, 
at any rate in the London docks, tape under bark with a divisor 
of 113, and careful allowance by skilled persons in cases of 
irregularity in the shape of the tree. Another method adopted 
at the same docks, adopted not as a practice, but whenever 
requested, and which, therefore, may be said to be ** in use," 
is the same as the other, only string under bark, with the same 
divisor and the same regard to allowances. In special cases 
another mode is the mode in use in the English timber trade^ 
and that evidently is, according to the respondent's witnesses^ 
string under bark and 144 divisor. I doubt whether any other 
system has been shown to be actually in use and to have any 
approximation to accuracy. I do not think tape or string over 
bark or the callipers can be said to be in competition with the 
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other systems as far as accuracy is concerned. Practically, 
therefore, we have to choose between the dock and freight system 
and the timber trade system as regards the method of measm'e- 
ment, the dock system being the tape under the bark, the timber 
trade system being string under the bark. I think we are all 
agreed, as indeed the railway company seems now to admit, that 
to be the more accurate. 

As between the divisors, the 113 in use in the docks and 144 
in use in the timber trade, I cannot entertain, speaking for 
myself, any doubt that the 113 is the one which most nearly 
approximates to the real measurement weight of the timber, 
and when the section uses these words : " The cubic contents 
of timber consigned by measurement weight shall be ascertained 
by the most accurate mode of measurement in use for the time 
being," it must be a divisor which, all things being considered, 
gives the nearest approximation to the actual measurement 
weight of the timber. 

I think, on the whole, the proper order is that which Mr. 
Cripps himself suggests, namely, the string under bark with a 
divisor of 113 and reasonable allowances. I should be inclined 
to say that it ought to be added that we have power to add that 
string over bark may be adopted if a proper allow^ance is made 
for bark. That seems to be the system sufficiently in use to 
make it a proper part of the order. 

Sib Frederick Peel and Lord Cobham concurred. 

The form of the order subsequently came before the Court, 
when the Court allowed the following recital to be inserted: 
''And whereas the Court was not required to determine the 
question whether the Great Western railway company was 
entitled to make any charge in respect of the carriage of bark 
excluded from the measurement of timber as hereinafter 
provided." 

[Solicitor for the Great Western railway company: R. 1{. 
Nelson, 
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London and North - Western Kailway Company, Great 

Western Kailway Company, Midland Eailway Company, 

AND Others 0- 

Increase of Rates — Justification of Increase — Measure of Reasonableness — 
Railway and Canal Traffic Act, 1894 (67 <& 58 Vict. c. 64), s. I— Rates 
for Small Parcels— Entry in the Rate Book of Station to Station Rates — 
Regulation of Railways Act, 1873 (36 dt 37 Vict. c. 48), s, 14. 
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In justifying an increa&e of rates under section 1 of the Bailway and Canal 
Traffic Act, 1894, it is not sufficient to show an increase in the ratio of cost 
March 1, 2, 3, to receipts to an extent equalling or exceeding that of the advance in the 
rates. If it he shown, after all elements of cost and economy have been taken 
into consideration, that the necessary cost per ton carried will, under imiform 
conditions, be increased by any sum without any compensating circum- 
stances, then it is prima facie reasonable to increase the charge by the 
same sum. 

In considering under this section whether an increase of rate is reasonable, 
the Court is not precluded from having regard to any circumstances which 
may tend either to justify the increase or to prove it unreasonable. 

Although the rates, as existing before 1893, are presumed by the Railway 
and Canal Traffic Act, 1894, to be sufficiently high, an advance shown to be 
necessary to accommodate them to circumstances may be allowed, even 
though the circumstances are of a date prior to 1893 (e.g., circumstances 
existing since 1888), provided that the date is not too remote. 

Upon a complaint by Manchester oil refiner 3 under section 1 of the 
Railway and Canal Traffic Act, 1894, that the London and North-Westem 
and other railway companies had, in March, 1893, directly and unreasonably 
increased certain rates per ton in force on December 31st, 1892, to the extent 
of some 6 per cent., 

Held, that the railway companies having shown that the cost of goods 
traffic had grown proportionately between 1888 and 1892, an advance of rates 
in 1893 to the extent of 3 per cent, was justified, on the assumption that 
the rates in force down to the end of 1892 ought to be considered to have been 
not more than reasonable in 1888. 

This was an application under section 1 of the Railway and 
Canal Traffic Act, 1894. The applicants were oil refiners, 
carrying on business at Manchester and Liverpool, and they 
complained of an increase in the tonnage rate since 1892 of 

(^) Before Wright, J., and Commissioners Sir Frederick Peel and 
Viscount CoBHAM, sitting at the Royal Courts of Justice, London, 
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articles in Classes I. and II. from these places to certain stations 
on the respondents' railways, to an extent not exceeding 5 per 
cent. They also complained of an increased charge for the 
carriage of " smalls," or consignments of not more than three 
hundredweight, caused by an alteration in the scale of charges 
in force in 1892. They further complained of an indirect 
increase of those rates to Manchester, which did not exceed 
12«. fid. per ton, and which included a charge for the service of 
cartage in Manchester ; caused by the substitution of a graduated 
rebate for a uniform one of Is. 6d. per ton, where the applicants 
did not require the respondents to render such service of cartage. 

There was a further complaint of an increase in the charges 
for ''returned empties," but the Court held that the applicants 
had failed to show that this increase had affected their interests, 
and this part of the application was therefore dismissed. 

The applicants further contended that the respondents, the 
London and North-Western railway company, were bound, under 
section 14 of the Regulation of Railways Act, 1878, to have in 
the rate-book a station-to-station rate, wherever they booked or 
carried from station to station ; whereas the railway company 
had many of the rates only entered as '' collected and delivered 
rates." 

The railway companies in their " answers " pleaded that 
any increase which had been made in the rates was a reason- 
able increase. With regard to the *' smalls," they pleaded that 
the change of system of calculating the charges was in accord- 
ance with the basis fixed by Parliament, and had been on the 
whole beneficial to the applicants. With regard to the rate- 
book, they stated : '' The applicants have in fact always known 
the rates from Manchester station, for they have always known 
the allowances made by the North- Western company from the 
rates, where the applicants have done the carting to that station. 
The North-Westem do not admit that they are under any 
obligation to publish such rates, and submit that it would be 
unreasonable to compel them to do so. The North-Western 
company will further contend that the Court has no jurisdiction 
to order them to publish such rates in their rate-books. The 
North-Westem company do not contend that they may refuse, 
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and in fact do not refuse, to receive and forward traffic of the 
applicants when tendered by them at Manchester station, except 
upon payment of charges for cartage at Manchester." 

The facts proved, and the arguments of counsel, are sufficiently 
stated in the judgments. 

Balfotir Browne, Q.C., Cyril Dodd, Q.C, and Waghom, 
appeared for the applicants. 

Cripps, Q.C.y and Ernest Moon, appeared for the London and 
North- Western railway company. 

Cripps, Q.C., Asquith, Q.C., and Harold Russell appeared 
for the Great Western railway company. 



C. A, Russell, Q.C., and Ernest Moon appeared for the 
Lancashire and Yorkshire railway company. 

Cripps, Q.C, Asquith, Q.C., and Noble appeared for the 
Midland railway company. 

Littler, Q.C, and Ernest Moon appeared for the North 
Staffordshire railway company. 

Ernest Moon appeared for the Cheshire lines committee. 

C. A. Russell, Q.C, and Ernest Moon appeared for the 
Great Central railway company. 

Wright, J. : The principal complaint of the applicants in this 
case is of increases made in 1893 by the railway companies in 
their rates on goods traffic in Classes I. and II. In that year there 
was an advance of a great number of goods rates by railway 
companies to the extent of between 8 and 5 per cent., and 
under the E^ilway and Canal Traffic Act of 1894 we have to 
decide whether that advance was reasonable. The question has 
been fought on grounds which are not peculiar to the particular 
traffic of the applicants, but affect the whole goods and mineral 
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traffic of all the railways in the United Kingdom, and future as 
well as past increases of rates. 

The Act throws upon the railway companies the hurden of 
justifying any increase of rates beyond the amounts which were 
charged at the end of 1892. This burden they seek to discharge 
by proof that there has been an increase in the general cost of 
working the traffic, an increase which, as they allege, had begun 
some years before 1893 and has proved to be permanent and 
progressive, resulting principally from greatly increased cost of 
labour consequent on reductions in the daily hours of work. 

Elaborate tables have been prepared by three of the most 
important companies in support of their case. Those of the 
Midland company are the most convenient for consideration in 
the first instance, because they attempt to distinguish the cost 
of goods from that of mineral traffic. They may be summarised 
approximately as follows — the years 1888 and 1892 being 
adopted for purposes of comparison because the great rise in the 
€Ost of carriage began after 1888 : — In the five years 1888 to 1892 
the goods tonnage (as shown in the returns made to the Board 
of Trade) increased from about 10 millions to about 11^ millions, 
or 15 per cent. ; the goods train mileage from 10 millions to 
12*8 millions, or 24 per cent. ; the goods receipts from 2'85 
million pounds to 3*43 million pounds or 20*8 per cent. ; the 
goods expenses, as estimated , from 1*5 million pounds to 2 
million pounds, or 38 per cent. A thousand tons of goods 
earned, in 1888, 2852. at an estimated cost of 1502., and earned 
in 1892 2992. at an estimated cost of 174Z. A thousand train 
miles of goods traffic (shunting mileage being excluded) earned 
in 1888 285!., at an estimated cost of 150;. ; and in 1892 277Z., 
at an estimated cost of 157!. A thousand pounds of goods 
receipts cost (as estimated) 587Z. in 1888, and 567!. in 1892, 
an increase of 5*6 per cent. These increases of cost as 
compared with receipts were progressive in each year from 
1889 to 1892, and they have continued down to 1898 if the costs 
and earnings of goods traffic are at all proportional to the total 
expenses and earnings of the company; for every 1,000!. earned 
by the company cost in 1888 528!., in 1892 555!,, in 1898 590!., 
or 5*1 per cent, more in 1892 than in 1888, and 6*8 per cent. 
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more in 1898 than in 1892. Whatever hasis of comparison is 
adopted, the result is alwa3's of the same kind. The tables of 
the other companies show substantially similar results. The 
weak point in all of them, including those of the Midland 
company, is that the statements of the cost of the goods traffic 
are only estimates. The accounts of railway companies in this 
country are not so kept that the cost of the goods traffic can be 
separated from the cost of mineral traffic, or both of them 
from the cost of passenger traffic, with any degree of accuracy ; 
and in the present case the correctness of the apportionment of 
particular heads of expense among the three great branches of 
traffic was strongly impugned. But after making large allowance 
for errors of apportionment, enough remains, in my opinion, to 
justify the allegation of the railway companies that the cost of 
goods traffic had grown between 1888 and the end of 1892 — 
both absolutely, as compared with the growth of the tonnage 
carried or of the train miles run, and relatively, as compared 
with the earnings — to such an extent that if the increase of cost 
was likely to be maintained, and still more if it was likely to be 
further progressive, an advance of rates in 1893 to the extent of 
3 per cent, was justified on the assumption that the rates in force 
down to the end of 1892 ought to be considered to have been 
not more than reasonable in 1888. 

In Rickett Smith's Case 0, Mr. Justice Collins seems to say 
that where (as in the present case) some advance of rates above 
the level of 1892 is shown to be reasonable, there is a presump- 
tion that rates which were in force from 1877 to the end of 
1892 were reasonable when they were fixed in 1877, and, if 
so, there must be a similar presumption that the same 
rates were reasonable when they were fixed in 1872 and continued 
so in 1 888 ; and assuming, as I am bound to do, that this view 
is correct, I cannot see any answer to the railway companies* 
case to the extent which I have mentioned. I do not think that 
this part of the judgment in Rickett Smith's Case is questioned 
or considered at all in the Mansion House Case in the Court of 
Appeal O. But, apart from the authority of Rickett Smith* 9 

(I) AnU, Vol. IX. 114. 
P) Idem, 174. 
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Case, I should have thought it very douhtful whether, in view of 
the dissatisfaction which found expression in the inquiries and 
legislation of 1888 — 1894, it could now be presumed, for the 
purposes of an inquiry under the Act of 1894, that the rates 
were reasonable either when they were fixed or in 1888 ; and, in 
view of the great importance of the matter, I think it right 
also to consider the case on the assumption that there is no 
presumption that the rates were reasonable in 1888. 

It is conceded by the applicants, and rightly conceded in view 
of the decision of the Court of Appeal to which I have referred, 
that there is a presumption that the rates as they existed at the 
end of 1892 were then reasonable, but it is contended that under 
that concession the railway companies are already allowed all the 
relief which they could be entitled to obtain on the ground of 
increased cost up to that time ; and it is denied that increases of 
cost before the end of 1892 can be a legitimate ground for any 
further advance of rates in and after 1893. 

In considering, under the provisions of the Act of 1894, whether 
an increase of a rate has been reasonable, we are not, in my 
opinion, precluded from having regard to any circumstances 
which may tend either to justify the increase or to prove it 
unreasonable. A particular rate may be affirmatively shown to 
have been unreasonably high in 1892, and in that case we should 
not be bound to allow an increase of it even though the cost of 
the service rendered for it may have been increased since 1892. 
Or it may be possible to show it to have been unduly low in 1892 
in proportion to the cost of the services rendered ; and, in that 
case, we might perhaps allow an increase of the rate even without 
proof of any increase in the cost of the services. In judging of 
a proposed increase for 1893 over 1892, we must first ask whether 
it is shown that the cost in 1893 will be higher than the cost in 
1892. But, in order to answer that question, it must in general 
be necessary to consider the circumstances and events of previous 
years, and if they indicate that there was a strong probability of 
an increase of cost in the immediate future, and if events have 
shown that such an anticipation had been verified in fact, there 
may be suflScient ground for allowing a corresponding or some 
increase of charge. And, even if an advance of cost in the 

B. — VOL. XL 11 
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previous years is not likely to be further progressiye, still, if it is 
likely to continue, I think it may be taken into consideration as 
a ground for an increase of rate, in so far as it has not formed 
part of the justification for the previous rate as it existed in 1892 
nor been adequately allowed for in it. Substantially similar 
views seem to have been adopted by Mr. Justice Collins in the 
cases above cited, and rather approved than disapproved by the 
majority of the Court of Appeal in the Mansion House Case. 

The estimation of the amount of increase which can be held 
reasonable on grounds of this kind cannot be based on any 
certain grounds or measure. We should have to consider 
what increase of cost the railway managers were, at the beginning 
of 1893, justified in expecting to occur through 1893, and 
through whatever further time it would be reasonable for them 
to allow to pass before again disturbing trade by a new alteration 
of rates. I think it would have been reasonable for them to 
consider that the rise of cost in 1892 had not been ascertained or 
considered at all in the rates in force to the end of 1892, and 
that would give them on the figures of the Midland company a 
justification of increase to the extent of at most about 20,0002. 
Further, I think they might properly calculate upon and provide 
for a somewhat greater further increase of cost in 1898. Adding 
the two together they would at most have been justified in this 
manner in adding 50,0002. to their goods rates. This, if spread 
over the whole of the goods traffic, might justify a general 
increase of about 1 per cent. In the case of the London and 
North-Western company the extreme justifiable increase would 
be not quite so much, in the case of the Great Western company 
rather more. If this was the proper view of the law I should 
come to the conclusion that the increase in 1893 is not shown by 
the evidence before us to have been then justified to an extent 
exceeding 1 per cent. 

I desire to add that, although in my opinion the railway 
companies are entitled to succeed to the extent which I have 
indicated y on one view of the presumptions which it may be 
proper to make, I think that they rested their case on a wrong 
basis. They strenuously contended that it was enough for them 
to show an increase in the ratio of cost to receipts to an extent 
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equalling or exceeding that of the advance in the rates. Such an 1899, 1900. 

increase may, as Mr. Justice Collins observed in the cases cited, Smith and 
*'' . Forrest 

and in the South Yorkshire Casey be evidence to show that an v. 

increase of rates is reasonable, and may be sufficient evidence ^°north- 

where no disturbing elements exist. But an increase in that ratio ^1**"^*' 

cannot of itself either absolutely justify an increase of rates, or be Great 

of itself the measure of the justifiable increase. Nor can I find Ry. Co., 

anything in the judgments of Mr. Justice Collins to support that r^^co.^ 

contention. To hold that, would in eflfect be to guarantee the exist- and Othkrs, 

ing dividends of the railway companies so far as an increase of rates Wright, J. 

could be made without defeating its own object. That, of course, 

is not the intention of the Railway Acts. The real security of 

investors for the maintenance of existing rates of dividend, so far 

as any such security exists, is the absence of any power to compel 

the railway companies to reduce their charges below the level of 

1892, coupled with the right to raise them on proof that the 

increase is reasonable. The rates as they existed at the end of 

1892 being presumed to have been not excessive, I think the 

proper test may be stated as follows : — If it is shown, after all 

elements of cost and economy have been taken into consideration, 

that the necessary cost per ton carried will under uniform 

conditions be increased by Is. or any other sum without any 

compensating circumstance, then it is prima facie reasonable to 

increase the charge by the same sum. If this is right, then the 

ratio which the railway companies contend should be maintained 

cannot be maintained as a measure for increase of rates. Every 

increase of cost, even though followed by an increase of charge, 

must alter the ratio, unless there is an exactly corresponding 

increase in the receipts ; and the maintenance of the ratio would 

in every case where the costs were less than half the receipts 

give the railway company a profit increasing with every increase 

of cost and charge, unless the increase of charge was so great as 

to diminish the traffic. 

Lastly, it must be observed that this case has been contested 

on the question of the principle of a general increase of rates in 

1898, and we have not considered in detail the case of any 

particular company or class of traffic. It may be that in these 

or other proceedings, traders may be able to show that in the case 

11—2 
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of a particular company there have been exceptional and unjusti- 
fiable increases, or that in the case of some particular kind of 
traffic the cost of that traffic has not shared in the general increase 
of cost. We have taken into consideration only those great aggra- 
vations of cost which prima facie affect traffic generally. There 
may be traffic which they do not affect, or affect only in a less degree. 
The result is that in our judgment the increase of rates in 
1898 has been proved to have been reasonable to the extent of 
8 per cent., subject to any exceptions which the traders may be 
able to establish in particular cases. But if the Court of Appeal 
should decide that increases of cost between 1888 and the end of 
1892 did not justify an increase of rates in 1898, except in so far 
as those increases of costs might properly have led to an inference 
that they would be aggravated after 1892, the extent of justified 
increase would have to be reduced to 1 per cent. 



Sir Frederick Peel : This is a complaint under the Railway 
Traffic Act of 1894 that a direct increase in certain rates between 
Liverpool and other places, and Manchester and other places, 
which has been made since the 81st December, 1892, is 
unreasonable. The articles which the applicants send or receive 
by railway, and the carriage of which is charged at the increased 
rates, are all either in Class I. or in Class II., and are chiefly 
oil, grease, and tallow. The increase was made in March, 1898,. 
and was part of a general increase of class rates. 

The Board of Trade had under the Railway Traffic Act of 
1888 prepared a new classification of traffic, and new rates and 
charges, and these had come into operation on the 1st January^ 
1898. The new maxima in conjunction with the new classifica- 
tion worked out in some cases below the old actual rates, and 
any rates so affected had of course to be reduced. But in 
general they were of higher amount, and gave the companies a 
mai-gin to meet contingencies. The companies, however, made 
an immediate use of the margin and began the year 1898 by- 
making all rates equal to the new maxima. This alteration, as. 
it affected in particular the special rate traffic, met everywhere 
with so strong an opposition that the settlement of rates upon 
the maximum powers was not long maintained. Traders got 
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again their special or exceptional rates, and class rates, where not 189 9, 190 0. 
reduced hy Parliament, returned to what they were in 1892, with Smith and 
an addition, however, not exceeding 5 per cent. v. 

It is this 5 per cent, increase as it hears upon the applicants' ^' Noarn^'^ 
traffic in Classes I. and II. that is alleged to he unreasonahle. WRsraRw 

Ry. Co.) 
The railway companies have under the Act of 1894 the hurden Gkeat 

AVb8TEKM 

of proving that the increase complained of is reasonable, and itY. Co., 
the circumstance they rely on for this purpose is the increase in ^^y ^co"^ 
working expenses prior to 1893. This it should be observed is and Others. 
a different ground from that originally put forward. When in sir 7. Peel. 
May, 1893, the House of Commons appointed a Select Com- 
mittee to inquire into the manner in which rates had been 
raised since the 31st December, 1892, the evidence given before 
that Committee on behalf of the Railway Association was to the 
effect that the rates increased 5 per cent, were so increased to 
make up for the loss of revenue arising on other rates, which 
through being above the new maxima had to be lowered and 
brought within them. There was at that time no mention of 
increased expenses as a ground for the 5 per cent, advance, and 
though it was said that working expenditure had increased, it 
was added that if the revision by Parliament had left the existing 
rates intact and as it found them there would have been no 
raising of any rates. It is, however, no part of the answer to 
the present application that certain rates had been reduced under 
Parliamentary compulsion. What the respondents say is that 
from the point of view of working expenses, and their increase 
since the rates charged to the applicants were first put in force, 
the 5 per cent, advance was reasonable. The bulk of the rates 
was fixed they say in 1872, and starting from that year they 
claim that in the succeeding 20 years, the change in working 
expenses was such that a raising of the old rates had become 
necessary. For evidence in support of this contention the 
London and North-Westem and other of the respondent 
companies have made an apportionment of their total expenses 
between passengers and goods and minerals, and compared the 
percentage relation borne by expenses to receipts in the first and 
last years of the period, namely, 1872 and 1892, and in the 
intermediate years of 1880, and 1888 to 1891. And it appears 
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from these tables that in 1892 the estimated cost at which their 
revenue from goods and minerals was earned, and the traffic 
carried, was, as regards its proportion to receipts, an increase 
over previous years. The proportion in the case of the London 
and North-Western company was 46"31 in 1872, 48*90 in 
1880, 52-42 in 1890, and 54*56 in 1892. The applicants do 
not admit the relevancy of the tables, nor their sufficiency for the 
conclusion the respondents draw from them as to cost of working. 
As to their relevancy the applicants maintain that, according to 
the proper construction of the Act passed in 1894, an increase of 
rates, to be justified at all must be justified by something 
happening after the day named in that Act, and that nothing 
prior to January, 1893, can be considered. This point was 
much discussed in the Rickett Smith Case, and the conclusion 
we came to was that while rates as they stood before 1898 are 
presumed by the Act of 1894 to be sufficiently high, an advance 
shown to be necessary to accommodate them to circumstances 
may be allowed, even though the circumstances are of a date 
prior to 1898. Such date, however, ought, I think, to be within 
a time which does not extend far back. To compare 1892 with 
a year twenty years before is, I think, to take years that are too far 
apart. The alleged reason for choosing 1872 was that the bulk 
of the 527 rates complained of were then fixed ; but it appears 
that this was not so, and that more than three-fifths of them 
were fixed in later years. Further the increase in the percentage 
of 1892 over that of 1872 is due in some degree to special 
conditions as to receipts, and only in part to difiference in cost of 
working. 1872 was a year of large receipts, and increase of 
revenue depressed the percentage of cost in that year. It was 
much the same with 1880, and it will be sufficient, I think, to 
take for comparison with 1892, the more recent years in the 
tables, those, namely, from 1888 to 1891. Then as to the 
adequacy of the tables for the thing to be proved. The 
applicants say in the first place that the ratio for goods — the 
only class of traffic in question on the present occasion — may not 
be the same as that for goods and minerals together. It is in 
fact very different in the case of the Midland company. In the 
coal cases that company estimated the amount of their total 
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expenses which was due to their mineral traflBic, and made it out 1899, 1900. 
that between 1880 and 1892 its percentage on mineral receipts Smith and 
increased more largely than the percentage for goods. The v. 

increase for minerals in the Rickett Smith Case was put at 7*41 North-^ 
per cent., and in the later South Yorkshire Case, after further ^y^co'^ 
investigation at 8*38 ; but the increase in goods alone in the Great 
same time was reckoned at 517 only. Ry. Co., 

Another ground on which the applicants object to the propor- ^^ ^^ 
tion between expenses and receipts as stated in the tables being and Oth kbs. 
taken to indicate the true relation between them, is the large Sir F. PmL 
element in expenses which is mere estimate, and the number of 
instances in which the companies differ in the way they divide 
expenses between the several classes of traffic. To mention two 
such instances, each company apportions traffic expenses on the 
traffic receipts basis, but, while the Midland reckon each pound 
of receipts from goods to be earned at double the cost as regards 
traffic expenses of IZ. from minerals, the London and North- 
Western and the Great Western estimate every pound they receive 
as costing the same under this head. So, too, as regards locomo- 
tive expenses, the London and North-Western and the Great 
Western treat every train mile, whatever the class of traffic, as of 
equal cost, while the Midland estimate a train mile to have a 
different value according to the class of traffic, a passenger, a goods, 
and a mineral train mile costing respectively in 1892 6*94eZ., 
9'29rf. and 11 "68^. The respondents' answer to this objection 
is, as I understand, that the object of the tables is not so much 
to determine the exact relation between expenses and receipts 
at any particular time as to show the fluctuations in the relation 
at different times, and that so long as each company keeps to 
its own way in working out the proportion in different years 
one way is as good as another for that purpose. 

The applicants next assert that it does not follow that it is 
reasonable to increase rates because it is shown that there has 
been a rise in the ratio of expenditure to receipts. This is 
perhaps ground common to both sides. Mr. Asquith did not 
ask to increase rates in a case where^ as a set-off to an increase 
of expenditure per cent, of receipts, receipts also increase in the 
same proportion or even to the same amount. Discussing the 
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question to what extent is the company justified in increasing 
rates, he said, '' what we say is that while, rates remaining at 
lOOZ., the expense of earning that lOOZ. has risen from 50Z. to 
551, you are justified in redressing the balance, in filling up as 
it were the inroad which has been made upon your net revenue 
— in other words in adding 5/. by way of charge, bringing your 
receipts to 105Z. You maintain your net revenue, and you get 
rid of the disturbance of the balance between receipts and expen- 
diture which is due to the increased cost. All we say is we 
wish to maintain the net revenue at the level at which it was 
before." The complaint that is made, and that we have to 
determine, is that the increase of rates was unreasonable. It 
lies on the respondents to prove that it was reasonable, and the 
circumstance they rely upon to justify it is increase in cost of 
working. This is no doubt an element to be regarded in deter- 
mining reasonableness, but it is not I think to be regarded to 
the exclusion of other elements, such as receipts and net revenue. 
What was said as to the import of reasonableness, and how to 
test it, in the Canada Case has been referred to, but it is not, I 
think, applicable to the case before us. In the Canada Case the 
International Bridge company had power to charge what it 
pleased for the use of the bridge by railway trains, and its Act 
imposed no limit on what it might charge, nor was there any 
limit, other than such, if any, as might be implied by law — 
namely, that charges should not be unreasonable. It was the 
contention of the Canada Southern railway company that the 
tolls charged were not at reasonable rates, not with reference to 
the service rendered, or its benefit to the persons against whom 
they were charged, but merely having regard to the capital 
expenditure on the bridge, and the return it yielded ; and this 
it was decided was not a matter by which reasonableness of 
charge could be tested. In the present case the railway com- 
panies have to justify their increase of rates, and they say it was 
required to meet the increased cost at which traffic was worked, 
and if this is made out, if, for example, a service the receipts 
from which are 100/. did cost 501. and now costs 55/., the 

(') Canada SouOiem Railway Cofnpany v. International Bridge Company^ 
8 App. Caa. 723. 
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receipts remaining the same, it might be reasonable to make 
good the loss of net revenue by an addition to rates. If, how- 
ever, by some other means, as l^y the greater quantity carried 
the receipts from the service which cost an extra 51, have also 
increased by the same amount, an addition to rates as another 
isource of revenue is not then necessary. Turning to the tables 
from 1888 to 1892 they show a progressive increase of expenses 
•down to the close of 1891. The London and North- Western 
increase (goods and minerals) was from 3,118,000Z. in 1888 to 
8,668,000Z. in 1891. The Great Western (also goods and 
minerals) from 2,090,000Z. in 1888 to 2,541,000/. in 1891, and 
the Midlands (goods only) from 1,529,000Z. in 1888 to 1,930,000Z. 
in 1891. There was also a continuous increase in receipts. 
The London and North-Western from 6,198,000Z. to 6,803,000/. 
<goods and minerals), the Great Western from 4,269,000/. to 
4,718,000/. (goods and minerals), and the Midland (goods only) 
from 2,849,000/. to 3,427,000/. The increase, however, in 
receipts was at a lower rate in 1891 than in either of the two 
preceding years. It was a less favourable time for railway 
business, and, but for the effect the slackening in the rate had 
upon the gross receipts, the increase of 2*64 in the percentage 
of expenses to receipts in 1891 as compared with 1888, taking 
the Midland figures, would probably have been less. But what- 
ever part of it may have been occasioned in this way, it is evident 
expenses form a larger proportion of receipts in 1891 than in 
1888, and that the same amount of traffic cost the company 
more to work, chiefly it may be supposed from increased cost of 
labour through higher wages and shorter hours of work. The 
increase represents a difiference of about 90,000/. in the amount 
of net revenue, and to maintain it without reduction would have 
required an addition of between 2^ and 3 per cent, to the gross 
receipts. As to the London and North- Western and Great 
Western, it can only be a conjecture what portion of the rise in ex- 
penses belonged to their goods traffic ; but its proportional amount 
to goods receipts was probably about the same as in the case of 
the Midland company. With regard to 1892, except that there 
was a falling -off in the traffic receipts of the London and North- 
western, both receipt and expense were stationary, and remained 
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at the level of 1891. Expenses which had increased so largely 
in the two previous years showed no further increase in 1892, 
and as regards therefore the necessity of making provision for 
an anticipated growth of expenditure, the experience of 1892 did 
not warrant the addition to rates on that ground. 

On the whole, it seems to me that the respondents had a case 
for increasing the rates on the applicants' traffic, but that the 
ground on which it is made out did not justify any particular 
rate being increased more than 8 per cent. 

The next point is the increase made in 1893 in the rates for 
small parcels, that is, consignments not exceeding 8 cwt. These 
parcels are charged their proportion according to weight (the 
stages in the scale for weight rising by 14 lbs.) of the tonnage 
rate applicable to the article in the consignment, and which 
would constitute the charge for it if it weighed over 3 cwt., and 
to this proportion is added an amount which before 1898 seems 
to have been 3rf. per parcel where the tonnage rate did not 
exceed 20s., 4d. where it did not exceed 25«., 5d. for 80^., and 
so on. The tonnage rate depends, of course, on the class of 
article consigned and the distance sent, and may be any sum 
from Ss, ^d. as a minimum to 1508. Before 1898 a consign- 
ment weighing 1 cwt., and a ton of which at the rates then in 
force would have had to pay a rate say of 158., would have been 
charged J^th of 15«., or 9d., plus a parcel addition of Sd., or in 
all Is. Since 1898 the 9d. has increased to 10^. in consequence 
of the tonnage rate of 15^. having become 158, 9d. by the 5 per 
cent, increase, and so far as the increase of the tonnage rate is 
justified, this of the parcels rate is also justified. But this i& 
not the whole increase. Since 1898 the companies have also 
increased the parcels addition by Id., and where the addition 
before was 3d. it is now 4d., where before id. it is now 5d., and 
so on. In the instance given above, the parcel, therefore, now 
pays l8. 2d., or lOd. plus 4d., an increase of 16 per cent. Id 
some cases the charge for small parcels is increased not only by 
the 5 per cent, addition to the tonnage rate, and the penny 
added since 1893 to the parcels addition scale, but also through 
its tonnage rate as it was in 1892 being near the amount where 
there is a rise in the parcels scale. The scale rises one penny 
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when the tonnage rate exceeds 208,, and again when it exceeds 
258., 908., and other amounts. And the parcel whose tonnage 
rate in 1892 was 24«. or 258., and is now 5 per cent, more, or 
over 258., becomes chargeable under a higher part of the scale 
than it was chargeable under before. A 1 cwt. pai'cel whose 
tonnage rate in 1892 was 24^. would now pay Is. lOd. instead of 
the Is. Id. which was the former charge. Such increased charges 
are not, I think, justified on the increased cost basis. They do 
not aflfect all packages of 8 cwt. or under, but for those they do 
affect the increased payment seems to me to be more than propor- 
tional to the increased service rendered,or increased cost of service. 

The complaint that the London and North-Western have 
reduced the Manchester cartage rebate of Is, 6d. to 1^. where 
the rate is under 12a. 6d., and to lOd. where it does not exceed 
88. Ad., and that the substitution of a graduated rebate of these 
amounts for a uniform one of Is. 6d. is an indirect and undue 
increase of the charge for transit on the railway, was dealt with 
by us during the hearing ; as was also the complaint that the 
scale of C and D charges per hundredweight for returned 
empties as regards the portion for distances from 50 to 800 
miles has been increased 1^. 

The remaining complaint is that the class rates issued by the 
railway company and published in their rate-books are collected 
and delivered rates, and that section 14 of the Act of 1878 is 
insufficiently complied with if the rate-books do not show what 
the class rates are as station-to-station rates; and as to this 
complaint, it was pointed out by the Court that whether section 
14, as to the entries it requires, goes to the extent suggested 
or not, and that it is questionable that it does, it is the right of 
every person interested to require a railway company to quote 
him a station-to-station rate — that is, to let him know the charge 
for conveyance, and station and service terminals, apart from 
anything else, and that a station-to-station rate so stated to be 
the charge is one to which the section applies, and which must 
consequently be entered in the rate-book. 
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Lord Cobham: With regard to the increase of the class rates 
complained of by the applicants in this case, I agree with the 
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1899, 1900. conclusions arrived at by ray colleagues. The three principal 
Smith AXD respondent companies, bearing in mind the principles upon 

FoH.ll.P8T 

V. which previous decisions have been based, have endeavoured to 

^^NoBTH-^" show that the increase of these rates on January 1st, 1893, has 

Western been justified by the increased cost of service which has arisen 

Gueat' between the dates of the original fixing of the rates and the end 

Ry^^!^ of 1892. They have selected 1872 as the year to be compared 

r'^^Co^ with 1892, but that was a very abnormal year and too far back, 

AND Othehs. a large number of the rates having been fixed since then. I 

Lord Gobham. agree with my colleagues that 1888 should be substituted, for 

the reason that the railway company's case is mainly founded 

on the increase of their labour bill, which only began to be 

marked in 1888. There is, too, a great advantage in taking a 

comparatively recent year, for the shorter the period between 

the two selected years the less scope is there for the operation 

of disturbing elements which would affect the conclusions 

sought to be established by the company's tables of expenditure 

compared with receipts. 

Taking the Midland company first, their tables show that in 
the goods department the ratio of expenditure to receipts 
exceeded that in 1888 by about 8 per cent., and if we are right 
in taking these years for comparison, the justification of the 
increase of the Midland rates must be limited to that per- 
centage. In other words, if we are satisfied that the increased 
ratio of 8 per cent, is due to increased cost of service, unavoid- 
ably incurred, the company is entitled to ask us to sanction an 
increase of their goods rates in 1893 to the extent of that 
percentage. Three per cent, on the gross rates of 1892 would 
be 103,000^., and the question is whether we can accept the 
increased ratio as adequate proof that the expenditure has 
increased by that amount. In this inquiry we are much assisted 
by the figures supplied by Mr. Turner. They show that between 
1888 and 1892 the wages of the men working the Midland 
locomotive engines have increased, after allowing for increased 
train mileage, by 76,183i. ; the wages paid for maintenance and 
renewal of the permanent way, and works, have increased, after 
allowing for additional mileage of line, by 66,072Z. The wages 
in the traffic department, 1892, were 92,8402. more than they 
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would have been if the receipts in that year had been earned at J^9. 1900^ 
the same proportionate cost as in 1888. Whatever division Smith axd 

FoUllKST 

of these figures must be reasonably taken to bring out the r. 

increase that should be allocated to the goods department, the ' nouth- 
result cannot, I think, be less than a sum equal to 2^ per cent. r^'^™^ 
of their gross receipts. Great 

We have not, unfortunately, got the necessary figures as to Ry. Co., 
the cost of locomotive coal, but it is certain, I think, that its R\^^Co.^ 
increased price between 1888 and 1892 would at least equal the and Othebs. 
amount required to make up the 3 per cent. I^rd Cobham. 

Against these important classes of expenditure showing 
increases, only one, it seems to me, can be set, showing 
possibly a contrary tendency, namely, wagon repairs. But 
there the inference to be drawn from the figures is very doubtful, 
(in the one hand the cost of repairs per wagon appears to have 
increased in a far greater proportion than on the Great Western 
and North- Western systems. On the other hand, the number 
of wagons in use as compared with the tonnage carried, seems 
also to have greatly increased. It is not probable, in my view, 
that either of these conclusions is well founded ; and until they 
are revised, the possibility at least of some set-off against 
increased expenditure must be borne in mind. 

I am of opinion that our decision as regards the Midland 
should apply also to the London and North-Western and the 
Great Western companies. Primd facie it is reasonable to 
suppose that wages and the cost of coal have increased in much 
the same degree on the systems of all three companies. It is 
true that in the case of the London and North-Western and 
Great Western the ratios of expenditure to receipts in goods and 
minerals in the selected years show an increase of about 5 
per cent, but the tables are less trustworthy than those of 
the Midland, for they are not supported by figures such as 
Mr. Turner's, and no discrimination is made between goods and 
minerals. So far as direct figures have been given they tend 
to support the general conclusion at which we have arrived. 
Three per cent, on the gross receipts of the North-Western 
company is nearly 128,000i. We are told that between 1888 
and 1892 the cost of dealing with the goods traffic has increased 
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by 2d. per ton, or 87,500Z. on the tonnage of 1892, and as this 
does not include the increased price of coal, or the wages of the 
men in the locomotive department, and at small stations, or of 
signalmen, I do not think the London and North-Western com- 
pany is too favourably treated if we regard their case as made 
oat to the extent of 8 per cent, at least. 

The criticisms of the applicants' counsel, and of their expert 
witness, Mr. Fells, deserve full consideration, but they have 
been mainly directed against the " ratio " method of proving an 
increase of expenditure, and they do not, I think, materially add 
to the arguments urged in the same sense in the Mappeiiy Case. 
If the tables were then held to prove the point contended for, it 
should be much more difficult to impugn them now, when the 
contrasted years are only five years apart instead of twelve, and 
when they have been fortified and supplemented by more direct 
and detailed evidence. 

Much was made of the differences in the manner of working 
out their results to be found in the three companies' tables. 
But the comparison is not between the companies but between 
the ratio of expenditure to receipts in two selected years in the 
case of each company separately. 

Again, we have heard renewed objections to the method adopted 
of apportioning to the department concerned its quota of expen- 
diture, and the argument has been repeated that the wages of 
signalmen and of relief locomotive men should be debited to 
passenger traffic. These points have already been dealt with, 
and, speaking for myself, I do not consider myself free, in the 
absence of fresh arguments and facts, to question decisions in 
which I concurred, and which have not been overruled. What- 
ever the materials supplied to us, it cannot be expected that an 
inquiry such as the present one can bring out exact results. 
We must be governed by broad considerations, and these I hold 
lead us in this case to the conclusions we have stated. , Under 
the main heads of expenditure, where we should expect, as a 
matter of common knowledge, that increases have taken place, 
figures showing this have been given which have not been sub- 
stantially questioned, and which are not inconsistent with the 
more general tables presented by the companies. On the other 
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hand, with the exception of wagon repairs above referred to, 1899, 1900. 

no attempt has been made to set oflf any important decrease of Smith axd 

cost or economy in administration or working of traffic against v, 

the increases which have been proved. The wages of no class °North-^° 

of railway servants have been shown to be less in 1892 than in 'W'bstern 
•^ Ry. Co., 

1888 ; and in regard to materials, against the considerable Great 

West ph.^ 

depreciation in copper and petroleum may be set increases in ry. Co., 
the price of pig-iron and tallow. Steel rails were practically r'J^^co" 
unchanged. Some administrative or working economies due to and Others. 
the increased business experience of the companies there may Lord Cobham. 
have been, but they have not been indicated, and in so short a 
period they could not seriously affect the broad result. In any 
case the tables would give full effect to them. 

With regard to the *' smalls " rates, I agree with what has 
been said by Sir Frederick Peel. 

[Solicitors for the applicants : NeUh, Howell, and Macfarlane. 

Solicitor for the London and North- Western railway company : 
C. H. Mason, 

Solicitor for the Great Western railway company: R. R. 
Nelson. 

Solicitors for the Lancashire and Yorkshire railway company : 
IVoodcock, Ryland, and Parker, for Moorhouse, Manchester. 

Solicitors for the Midland railway company : Beale d Co, 

Solicitors for the North Staffordshire railway company: 
BurcheU d Co. 

Solicitors for the Cheshire lines committee: Cunliffes and 
Davenport, for Lingards, Manchester. 

Solicitors for the Great Central railway company : Cunliffes 
and Davenport, for jR. Lingard Monk, Manchester.] 
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Caledonian Railway Company, North British Railway 

Company, and Glasgow and South- Western 

Railway Company 0. 

Increase of Coal Rates — Jtistijication of Increase — Comparative Tables — 
Discovery of Documents — Documents to show Extent and Profits of 
Applicants' Business — Damages — Eailtvay and Canal Traffic Acty 1894 
(67 d: 58 Vict. c. 54), s. 1— Railway and Canal Traffic Act, 188a 
(61 (£ 62 Vict. c. 26), s. 12. 

Section 1, sub-section 1, of the Bail way and Canal Traffic Act, 1894, enacts, 
that — '* where a railway company have, either alone or jointly with 'any 
other railway company or companies, since the last day of December, 1891S,. 
directly or indirectly increased, or hereafter increase directly or indirectly,, 
any rate or charge, then if any complaint is made that the rate or charge is 
unreasonable, it shall lie on the company to prove that the increase of the 
rate or charge is reasonable, and for that purpose it shall not be sufficient to 
show that the rate or charge is within any limit fixed by an Act of Parliament 
or by any Provisional Order confirmed by Act of Parliament.*' 

Upon a complaint, under the above section, by colliery owners that the 
respondent railway companies had, in December, 1899, increased the rates for 
the carriage of coal to an extent varying from the sum of 1^. per ton on rates 
not exceeding 2s. per ton, to the sum of Sd. per ton on rates exceeding 5s. per 
ton, and that such increase was unreasonable, the railway companies alleged 
that the increase was reasonable on the ground that the cost of working their 
coal traffic had increased owing to shortening of hours of labour, increase of 
price of fuel, additional capital expenditure, and other causes. 

Heldy that the evidence given by the railway companies as to the cost of 
working did not prove that when the coal rates were raised at the end of 1899 
the cost of carrying that traffic showed such an advance upon the cost in 
previous years as to require or justify the raising of the rates. 

To justify a permanent increase' of rate, changes affecting only temporarily 
cost of working (such as high price of locomotive coal) are not sufficient. 

The Commissioners ordered an inquiry to be taken before the Registrar as to- 
the damages sustained by the applicants in consequence of their having been 
compelled to pay these increased rates since 1st January, 1900, and held, that 
on such inquiry it would be open to the railway company to show, by any 
competent evidence, that damages had not been sustained by the applicants,, 
and in particular that the increased rates had been, in whole or in part, truly 
borne by other persons. 

(>) Before Lord Stormonth Darling, and Commissioners Sir Frederick 
Peel and Viscount Cobham, sitting at the Parliament House, Edinburgh. 
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Heldy by the Court of Session (affirming Lobd Stobmonth Dablino) that 1901. 

the railway companies were not entitled to discovery of the business books b^^ck & Sons 

and accounts of the applicants in order that extracts might be taken there- ,7. 

from to show the amount of coal sold by the applicants, the cost of working Caledonian 

it and the profits made. ^T- ^^'* 

*^ NOKTH 

This was an application under section 1 of the Railway and S^"q^ 
Canal Trafl&c Act, 1894. The applicants sent large quantities and Glasgow 
of coal and dross traffic from their collieries by the railways Wbstebn 
of the Caledonian company, the North British company, and ^^' ^^' 
the Glasgow and South-Western company, to places on the 
railways of these companies, and also to places on other 
railways connected with the railways of the Caledonian com- 
pany, the North British company, and the Glasgow company 
respectively. 

The applicants complained of an increase on the railway 
companies' rates for coal, coke, and dross, since December, 1899, 
amounting to Id. per ton on rates not exceeding 2$. per ton, 
1^. per ton on rates between 28. and 8s. per ton, 2d. per ton on 
rates between Ss. and 4«. per ton, 2id. per ton on rates between 
4:8. and 58. per ton, and Qd. per ton on rates exceeding 5^. per 
ton. They asked for an order declaring these increased rates 
unreasonable, and they claimed as damages the amount of the 
increases paid by them on their traffic on and after January 1st, 
1900. 

The railway companies, by their answer, stated that the 
increases in the rates were moderate and reasonable, having 
regard to all the circumstances; that the working expenses 
of the applicants' traffic had greatly increased, owing to 
shortening of hours of labour, increase of price of fuel, 
additional capital expenditure, and other causes. They denied 
the claim for damages. 

The railway companies applied to the ex-officio Commissioner 
for Scotland, under rule 85 of the Railway Commission Bules, 
1889, for a diligence to recover certain books and documents. 
The specification of documents called for was as follows : — 

'' 1. All books, accounts, abstracts, statements, reports, returns, 
and other documents or writings made or kept by or on behalf 
of the applicants or their predecessors in business from 1871, 

B. — VOL. XI. 12 
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that excerpts may be taken therefrom for each of the years from 
Black & Sons 1871 to 1900, both inclusive, of all entries showing or tending 
Calrdonian to show — 
North' (^) ^^® quantities of coal, coal nuts, coke, culm, gum, duflF, 

British peas, beans, dross nuts, or other descriptions of small 

AND Glasgow coal or dross, and the different descriptions and qualities 

Western' thereof, sold by the applicants or their said predecessors 

^' • from each of their collieries and pits, and the prices 

(pit and otherwise) charged and received by the appli- 
cants and their said predecessors for such minerals. 

(b) The quantities and prices of such minerals despatched 

from said collieries by the railways of the respondents, 
or any of them, as distinguished from the remainder of 
such minerals, and by whom the railway rates and 
charges were borne and paid. 

(c) The quantities and prices of such minerals despatched to 

the stations and places set forth in the schedules to the 
application, as distinguished from the remainder of such 
minerals, and by whom the railway rates and charges 
were borne and paid ; and 
{d) The quantities and prices of such minerals despatched for 
shipment, as distinguished from the remainder of such 
minerals, and by whom the railway rates and charges 
were borne and paid. 

2. All books, accounts, abstracts, statements, reports, returns, 
balance-sheets, and other documents or writings made or kept 
by or on behalf of the applicants or their predecessors in 
business from 1871, that excerpts may be taken therefrom for 
each of the years from 1871 to 1900, both inclusive, of all 
entries showing, or tending to show, the total expenditure, 
including lordships, royalties, wayleaves, oncost, and cost of 
working and raising the minerals incurred by the applicants or 
their said predecessors in carrying on their business as coal- 
masters at or from the collieries mentioned in the application, 
and in working, winning, and marketing their foresaid coal and 
other minerals. 

3. All books, accounts, abstracts, statements, reports, returns, 
balance-sheets, and other documents or writings made or kept 
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\>j or on behalf of the applicants or their predecessors in ^^Q^- 
business from 1871, that excerpts may be taken therefrom for Black & Sons 
each of the years from 1871 to 1900, both inclusive, of all Caledonian 
entries showing, or tending to show, the gross and net profits nokto' 
or losses of the applicants or their said predecessors accruing 5^^^*" 
from their business as coalmasters carried on at or from the and Glasgow 
collieries mentioned in the application, and the appropriation of Western' 
such profits. ^''' ^''' 

4. All books, accounts, abstracts, statements, reports, returns, 
balance-sheets, and other documents or writings made or kept 
by or on behalf of the applicants or their predecessors in 
business from 1871, that excerpts may be taken therefrom for 
each of the years from 1871 to 1900, both inclusive, of all 
entries showing, or tending to show, the amount and objects of 
or relative to capital expenditure by or on behalf of the 
applicants or their said predecessors at or in connection with 
each of their collieries mentioned in the application. 

5. All plans, sketches, drawings, estimates, specifications, or 
other documents showing, or tending to show, the railway 
connections between the collieries mentioned in the application, 
And the railways of the respondents, or any of them, and all 
lines of railway or branches or sidings at, or connected with, 
such collieries from 1871 to 1900, both inclusive, and any 
alterations made from time to time during the aforesaid period 
upon such railways, connections, or sidings, or other additions, 
improvements, or alterations to or upon screening, washing, or 
<;leaning coal, and small coal or dross, at or in connection with 
each of said collieries. 

6. All books, accounts, abstracts, statements and other 
documents or writings made or kept by, or on behalf of, the 
Applicants or their predecessors in business from 1871, that 
excerpts may be taken therefrom for each of the years from 1871 
to 1900, both inclusive, of all entries showing, or tending to 
show, the cost and expense of the railways, branches, connections 
and sidings, and additions, improvements, or alterations thereon 
referred to in the immediately preceding article, and of the 
maintenance, repair, or renewal thereof. 

7. All books, accounts, abstracts, statements, and other 

12—2 
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documents or writings made or kept by or on behalf of the 
applicants or their predecessors in business from 1871, that 
excerpts may be taken therefrom for each of the years from 1871 
to 1900, both inclusiye, of all entries showing or tending to show 
the number and earnings of and amount of traffic carried by 
wagons belonging to or hired or leased by the applicants or 
their said predecessors. 

8. Failing principals, copies of the above." 

Lord Stormonth Darling : I have here to deal with a call 
for documents which confessedly raises a question of principle, 
and one of considerable importance to the proper working of 
section 1 of the Traffic Act of 1894. That section throws upon 
railway companies the onus of proving to the satisfaction of this 
Commission that the increase of any rate made by them since 
81st December, 1892, is reasonable, and there are certain well 
ascertained methods of doing so. 

But I think it has never been recognised as among these 
methods for the railway company complained against to inquire 
into the business affairs of the trader complaining, into the 
volume of his trade, the cost at which he carries it on, or the 
profit which he makes on it. It would be very strange if 
considerations of that kind were held to be relevant, because 
railway rates are not fixed with reference to the poverty or riches 
of individual traders, but in order to yield a fair remuneration 
to the companies themselves for the services which they render. 
That is entirely consistent with Lord Selborne's view in The 
Canada Smithern Railivay Case (^), because when he speaks of 
examining a rate '' with reference to the service rendered and 
the benefit to the person receiving that service,*' he is arguing 
against the motion of testing the reasonableness of a rate by 
the profits of the railway company, and assuredly he gives no 
countenance to the notion of testing it by the profits of the 
trader. I agree with Mr. Justice (now Lord Justice) Collins, 
that *' the reasonableness of the rate is not to be tried by its 
effect upon the trade of the persons who have to pay it " : Rickett^ 
Smith d Co.* 8 Case (^). Certainly if the condition of the trade 

(J) 8 App. Ca. 723. 
(«) Ante, Vol. IX. 114. 
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in any particular class of goods is to any extent a legitimate 
subject of inquiry, that inquiry must be directed to the condition 
of the trade in general, and not to the profits or losses of any 
particular applicant. 

It is, of course, a mere accident that these applicants produce 
an article which forms a large item in the expenditure of every 
railway company. An increase in the price of coal may form a 
most important consideration in judging whether an increase in 
a railway rate is justifiable. But the companies have in their 
own possession the proper means of proving that, and the proof 
of it will not be helped by the books of the applicants. 

What the specification really does is to propose a searching 
examination, extending over thirty years, into every detail of 
the business carried on by the Lothian coal company and their 
predecessors — their output, their prices, their cost of working, 
their capital expenditure, their profits or losses, and many other 
things. If such a process were applied to each of the applicants 
in this congeries of cases, I do not know when the inquiry would 
end. Even if relevant, such a call would be objectionable, as 
being altogether out of proportion to the question in dispute. 
But it seems to me to be wholly irrelevant, and I therefore 
disallow the entire specification. 

The railway companies appealed from this decision to the First 
Division of the Court of Session. 

Guthrie, K.C. {Cooper and Grierson with him), for the railway 
companies. 

The onus of proving that the increase was reasonable is on the 
railway companies. They desire to prove that the cost of 
carrying the traffic justified the increase, and that the coal 
trade can bear it. It is an important point to show that the 
coal traders are earning large profits, and can easily pay the 
increased rates. 
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DundaSf K.C. {Clyde and Strain with him), for the 
applicants. 

It is not disputed that the coal trade could bear the rates, 
but that is not a relevant consideration in deciding whether 
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^QQ^- the increase is reasonable : Rickett, Smith d- Co. v. Midland 

Black & Sons Railicay Company (}) ; Smith and Forrest v. London and North 

Caledonian Western Raibvay Company (*). Therefore the diligence should 

^Nok™* ^^t be granted. 

British 
AND Glasgow Lord PRESIDENT: The proceeding, in which this question 
AND South- arises, has been instituted under the Railway and Canal Traffic 

Ry. Co. Act of 1894, section 1 of which in effect provides that in the 
event of railway companies raising the rates which have been 
authorised for carriage on their lines, the onus shall rest upon 
them of proving to the satisfaction of the Commission that any 
increase of rates made by them since 81st December, 1892, is 
reasonable. The railway companies must therefore, in this pro* 
ceeding, justify the raising of their rates, or in other words, 
must prove that the rates which they are claiming from the 
traders are reasonable. As the initial onus is thus laid upon 
them, it will be for them to adduce such evidence as they think 
fit, in support of the proposition that the raising of the rates is 
reasonable, and if they tender no such evidence, the traders may 
possibly lead no proof, and say that as no attempt has been made 
to prove that an increase is reasonable, the Commission should 
refuse to sanction it. On the other hand, if the railway com- 
panies establish a prima facie case for the increase of rates, it 
will be for the traders to adduce such evidence as they think fit 
to disprove the reasonableness of the increased rate which the 
railway companies propose to charge. Now, what the railway 
companies ask is a diligence of a very comprehensive character, 
although it has been greatly restricted to-day. The first call was 
for excerpts of documents of certain kinds for each of the years 
from 1871 to 1900, both inclusive. That I understand, is now 
limited to the period from 1897 to 1900, and, besides that, the 
last three articles of the specification are withdrawn. But four 
articles remain, subject to the limitation as regards time, to 
which I have just referred, and these articles are certainly very 
wide. The first calls for '* all books, accounts, abstracts," and so 
on, ^* kept by or on behalf of the applicants or their predecessors 

{}) Ante, Vol. IX. 114. 
(«) Ante, 166. 
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in business " for the period from 1897 to 1900, which would show ^^Q^- 

the whole particulars and details of the business of every one of Black & Sons 

the applicants. The production of the documents called for Caledonian 

would not only reveal their profits, but everything connected with nohth' 

their business. Now that is prima fade a kind of discovery for p*^^ 

which authoritv should not be granted unless some very cogent and Glasgow 
m*^-.^.. .,1 ..1 . AND South - 

reason is adduced for givmg access to the most pnvate documents v^EgrERs 
of the applicants. ^' ^ ' 

The issue in the case, as I have already stated, is whether the ^* ^»i^*at- 
increase of the rates is reasonable. Now that, as I have also 
pointed out, has to be proved by the railway companies who have 
raised the rates, and, in course of that inquiry, the companies 
will doubtless lead evidence on all the matters which they say 
make an increase of the fares reasonable. Among other things, 
the cost of giving the service will no doubt be gone into, and that 
seems to me to be a proper element to take into account. 
The cost of giving the service will involve a consideration of the 
prices which the companies pay for the things which they require 
and use, and also of the wages which they pay to the servants 
whom they employ in giving it. The prices which the companies 
now require to pay for coal, for example, which are said to be 
about double what they paid when the rates were fixed, will be a 
perfectly legitimate element for consideration. The companies 
say further that the cost of the service otherwise is greater, and 
in particular that their men work shorter hours, and that larger 
numbers of them are now required to do the same work than 
when the rates were fixed. All these things may be very 
pertinent to the question whether the increase in the rates is or 
is not reasonable. But the companies have in their own books 
all the materials for such lines of inquiry, and they now claim 
to be admitted into the full knowledge of all that relates to the 
business of their customers, the applicants — ^the most secret 
things which traders keep to themselves — the condition of their 
businesses, whether it is profitable, and if so, the amount of 
the profit, and if it is unprofitable, the amount of the loss. 
While the value or benefit of the service, as well as its cost, may 
be a proper matter for consideration, we have not been referred 
to any authority for granting such an application, and it seems 
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1901. 



Black & Sons 

V. 

Caledonian 
Ry. Co., 
North 
British 
Ry. Co., 
AND Glasgow 
AND South- 
western 
Ry. Co. 

Ld« President. 



to me that we should not give any countenance to the idea that 
such application should be granted, seeing that it could be 
allowed only upon the view that all the particulars of the trade 
of each particular coalmaster or trader who had carriage done 
for him by the companies, was material or relevant to the ques- 
tion of the reasonableness of the rate. Such an inquiry would 
doubtless reveal very different conditions in the businesses of the 
different traders, and the granting of the inquiry would suggest 
that the rates should vary according to the amount of profit that 
was being earned by the traders, or, to take an extreme case, 
that, if a trader was not making any profit he should get his 
goods carried at a rate lower than that charged to a successful 
trader. The fact that the particulars asked must differ in each 
case seems to show the inapplicability of the inquiry to what 
must be a general standard rate fixed by companies in exercise 
of the power to increase their rates on proving justification for 
doing so. One can see that when the companies have proved 
their grounds for increasing the rate, it will be open to the traders 
to put forward their evidence, and in proposing that we should 
refuse this diligence, I do not in the least suggest that there 
may not be ample scope for cross-examination of the traders 
when they say that the increased rates are not reasonable. It is 
not necessary for us now to decide what questions may be put 
in cross-examination, but if part of the case of the traders is to 
be that the trade cannot bear the particular rates, as it has 
sometimes been expressed, one can see that considerable latitude 
in cross-examination may be allowed to the companies. But by 
granting this diligence we would seem to assume that it was, or 
might be, a material element in the justification of a particular 
rate that some traders were making large profits, and that is an 
idea to which I do not think we should give countenance. The 
real issue being whether the rate is reasonable, it appears to me 
that the trading history, even for four years, of each particular 
trader is not legitimate matter for inquiry, although, as I have 
already said, if the traders come and give evidence that their 
trade cannot bear the rates, very considerable latitude in cross- 
examination of them may be allowed to the companies, and 
possibly the companies may also be permitted to adduce rebutting 
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evidence. For these reasons I think that we should refuse ^^Q^- 
specification in totO. Black & Sons 

Calbdonian 

Lord Adam and Lord Kinnear concurred. Ry. Co., 

North 
Rhitish 
The case was afterwards heard by the Commissioners on the ry. Co., 
., AND Glasgow 

i^erits. ^^j, So^TH- 

Western 
Dean of Faculty (Asher, K.C.) {Orierson with him) for the ^^- ^°' 
North British railway company. 

If increased cost, without any fault of the railway company, is 
proved on particular traffic, it is reasonable to increase the rate 
on that traffic. The railway company's accounts show the rate 
per mile for their whole traffic, and the ratio of expenditure to 
receipts for the whole traffic. If, therefore, a reasonable amount 
of interest on capital expended be added, the increase of cost 
shown on the whole traffic more than justifies 5 per cent, rise 
in the rates ; and coal traffic is at least responsible f6r its share. 

Solicitor-General {Dickson, K.C.) (Cooper with him) for the 
Caledonian railway company. 

There have been no changes in the coal rates since 1879, when 
they were reduced in a time of trade depression. The new rate 
with the increase, taking a 15-mile distance, is lower than it 
was from 1865 to 1879. Thus, any presumption that the rate 
when fixed in 1879 was a reasonable one, is done away with. 
In 1879 locomotive coal was Ss, 4d. per ton, in 1899 it was 
78. 5d., in 1900 12«. 5d., and in 1901 8«. 2d. 

The railway company's accounts only admit of finding the 
tonnage of coal as distinguished from other minerals, and the 
number of wagons used to carry that tonnage. 

Guthrie, K.C, and Younger appeared for the Glasgow and 
South-Western railway company. 

Dundas, K.C. {Clyde, Home, and Strain with him), for the 
applicants. 

The railway companies have failed to prove the reasonableness 
of the increase. The suggestion is to put a permanent increase 
on coal rates because of a temporary rise in prices. 
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iQO^- The service rendered by the railway company to the trader is 

Black & Sons a constant one — ^the carriage of so many tons of coal from A, to 

Caledonian B. — whereas train mileage is so variable that it is only a factor 

North' ^^ *^® ^^^^ ^^^^ ^^ service, A better measure would be to take 

British j^^^q ^^^^ qqq^ ^f ^j^^ ^qqI traffic over a period of years, and divide 

AND Glasgow by the tonnage. 

Western The principle of apportioning the train mileage between goods 

^' ^' and minerals on the basis of wagon loads cannot be admitted^ 

as it assumes that the average run of goods and coal trains is 

the same distance, and that the average number of wagons is 

the same on each class of train. 

The increased expenditure must be proved to be in regard 
to the coal traffic ; a general increase on the whole system 
would not justify this demand. The manner in which the 
railway companies keep their accounts prevents them from 
demonstrating the necessary increase, although ever since 1894 
they have known that they might require such evidence. All 
the tables depend upon conjecture, where they might have 
depended upon something much better. 

Sir Frederick Peel : The railway companies increased from 
1st January, 1900, their coal rates of 2«. and under by Id., and 
of higher amounts by 2d, and 8d. They sought to add about 
5 per cent, to the rates, but on short-distance traffic the increase 
is considerably more. The old rates on the Glasgow and South* 
Western traffic of the applicants, Taylor & Co. and Messrs* 
Black and Sons, whose pits are within 8 miles of the shipping 
port, were 7Jd. and lOd., but are now higher by 13 and 10 
per cent. It lies on the respondents to prove that the increase 
is reasonable, and the ground on which they justify is the 
increase of cost in working their coal traffic, as indicated by 
tables in which the cost per train mile in 1899 and 1900 is 
compared with that of 1888 and 1892. That railway working 
generally would be dearer is, they observe, what might be 
expected from the rise in the prices of labour and materials, and 
from the expenditure, not always of a direct earning power, 
imposed upon companies by recent legislation. Statements, how- 
ever, regarding traffic as a whole may not be equally applicable 
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to each of its diflFerent descriptions, and the respondents 190L 

admit that to establish a case for their new charge on coal they Black & Sox» 

V. 

have to show that the cost of conveying that portion of their Caledonian 
traffic has become dearer, and this they assert is done by the North' 
test which they have chosen for that purpose. A difficulty ry*^Co" 
attending the adoption of this test is that they have no accurate and Glahgow 
knowledge of their coal train mileage. The books of the North v^estkrn 
British and of the Glasgow and South- Western companies record 
only the train mileage of goods and minerals together, and those Bir F. PeeL 
of the Caledonian the train mileage of goods on the one hand, 
and coal and other minerals on the other. To find, therefore, 
the number of train miles applicable to the coal traffic alone, the 
mileage of mineral traffic must be separated from that of mer- 
chandise traffic, and the mileage again of coal from that of other 
minerals. This the respondents have endeavoured to do by a 
calculation based upon the wagon load. They have particulars 
as to part of their goods and mineral traffic, of the actual number 
of wagons used for the respective tonnages carried, and for the 
North British company the average load per wagon of goods in 
1900 is 2*17 tons, and of minerals 6*97, and for the Caledonian 
2*57 tons and 6*79. They assume that the proportion of wagons 
to tonnage in such part of their traffic is the proportion also in 
the remainder, and as the mineral tonnage of the North British 
(to take that company in particular) in 1900 was 19,012,820 
tons, and their goods tonnage 4,757,878, the mineral wagons 
were 56*44 per cent, of the total number engaged in carrying 
the gross goods and mineral tonnage, and on the assumption 
that what governs a train load is not tonnage, but number of 
wagons and length, without regard to the different weights of 
the truck load, and that all train loads, whether of goods or 
minerals, are carried the same average distance, the mineral 
mileage will have the same percentage of 55*44 as the mineral 
wagons, and accordingly out of the 8,775,108 goods and 
mineral train miles run by the North British company in 1900, 
4,864,920 would be the mileage of mineral trains, and 8,910,188 
that of goods trains. The percentage of the whole minerals in 
1900, which was coal, was 77*65, and its train mileage therefore 
8,777,610 miles. The Glasgow and South-Western do not 
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1901. divide their goods and mineral train mileage on the basis of the 

Black & Sons wagon load, but in the proportion of goods and mineral trains 

Caledonian run on a test day in October, 1900, when mineral trains were 

^okth' ^^ P®^ ^®^*' ^f *'^® ^^^^ number, and the mineral mileage, so 

British found, is then divided between coal and other minerals in ratio 
Ry. Co., ' 

AND Glasgow to the tonnage. 

TVkhtern The difficulty the companies have in finding the mileage of 

Ry^o. ^^gj trains is experienced also in finding the cost applicable to 

Sir F. Peel, coal alone. Only the total cost of working expenses under each 
head is given in the companies' books, and these totals therefore 
have, like mileage, to be divided between the different classes of 
traffic, and this is done by dividing them according to the 
mileage of the respective traffics as got at in the way described, 
certain items excepted which the respondents divide in ratio of 
traffic receipts, and subject also in the case of locomotive power 
to an allowance for an estimated difference in the running or 
engine cost of a train mile according to the class of traffic drawn 
by the engine. To find this engine cost, arrangements were 
made by each of the respondents for calculating the cost of all 
engines in steam over their respective systems on a particular 
day (18th October, 1900), and of the work done by the engines 
in the haulage of trains for each class of traffic, and the result 
obtained from this one day's test was to make the North British 
locomotive cost per train mile in 1900 per passenger train 
6'46d., per goods, ll'lOrf., and per coal or other mineral, 15'28rf. 
The total locomotive expenditure is then apportioned according 
to train mileage multiplied by these estimated rates in pennies 
per train mile. In this manner, and dividing the estimated 
amount of coal expenses by the estimated coal train mileage, the 
respondents arrive at the total cost per train mile in each of four 
years, 1888, 1892, 1899, and 1900, and comparing 1899 with 
1892 (1900 being of later date than the matter complained of, 
and 1888 an exceptional year with prices of coal, pig-iron, and 
other materials, unusually low), the cost is brought out for the 
North British at 2&7Ad. in 1892, and SO'lld. in 1899, and for 
the Caledonian company at 85'47rf. in 1892, and 42*90d. in 
1899, and for the Glasgow and South-Western at 31'61rf. in 
1892, and 88-62rf. in 1899. 
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The applications against the last-mentioned company, in ^^Q^- 

addition to what they have in common with the other applica- Black & Sons 

tions, have a complaint with reference to the way in which the Caledonian 

scale for the increase of rate has heen graduated, and its greater Nohth' 

relative pressure on short-distance traflSc. The increase is ^Y^7\r 

Id. for every rate of 2s. or under per ton, and this is an and Glasgow 

AND SOUTH- 

mcrease of more than 5 per cent, on all rates of a less amount Wrstrhn 
than 1«. 8d. The scale, however, was, the respondents state, ^' ^ ' 
so contrived because they believe the cost of working short- 8iy Jf ■ ^^• •l» 
distance traffic to be more than the cost of working other traffic. 
The traffic sent from the pits of Taylor & Co. and Messrs. 
Black and Sons, on the Glasgow and South-Western system, is 
short-distance traffic. Nearly the total output of those pits goes 
to Ayr harbour for shipment, and the railway company calculate 
the cost of dealing with it to be '8d. per ton more in 1899 than 
in 1892. No such increase appears in the relative cost per ton 
of their total mineral traffic, as extracted from their books and 
half-yearly reports, which is 6'79d. in 1892, and 6-25d. in 1899. 
Most of the '8^. per ton is the charge for extra work done by 
engines and shunters in Ayr harbour, and required, it is said, 
through coal being now shipped in steamers instead of as before 
in sailing vessels. The applicants, however, deny that any such 
increase as is alleged has taken place in the engine power 
required to shunt their traffic at Ayr. Whether it will be 
necessary to determine this particular case will depend upon how 
the general question is disposed of. 

Now as to these figures and the increase of cost suggested by 
them, the contention on the part of the coalmasters is : 1st, 
that no statement of expenses resting on mere estimated amounts 
can be satisfactory, or ought to be accepted, and that it is the 
fault of the respondents, in view of the ample time they have 
had since the passing of the Act of 1894 to prepare more detailed 
forms, if their books, as still kept, contain no apportionment of 
expenses or mileage between the different branches of traffic, 
passengers, goods, and minerals — nor as to the last-named of 
the three any distinction between coal and other minerals ; and 
2nd, that cost per train mile is no sure guide for showing the 
relative expense of working traffic at different periods, and that 
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^^Q^' by heavier train loads, larger wagons, and other ways, cost per 
Black & Sons ton may decrease with no corresponding decline in cost per train 
Caledonian mile ; and, lastly and chiefly, that the wagon load is not a 
Xorth' means by which gross mileage can be correctly apportioned 
Ry^o" between the different classes of traffic. They point out, as 
AND Glasgow regards the wagon load, that in 1900, on the wagon-load basis, 
Westbun the North British are given a mileage of 4,864,920 miles 
Ry^o. £.^^ ^ mineral tonnage of 19,012,320 tons, whereas the Cale- 
flir F. PeeL donian company, who keep a record of their actual mineral 
mileage, carried 20,068,985 tons in that year, and only ran 
2,987,689 mineral train miles in doing so, and that while the 
North British are thus given a mineral mileage relatively to 
tonnage so very much greater than the Caledonian require, it is 
just the reverse with their goods traffic, for that as to this 
traffic the North British carry 4,757,378 tons for a mileage 
apportioned by wagon load of 3,910,188 miles, and the Cale- 
donian company 4,628,790 tons for an actual mileage of 
4,651,678 miles. Why these two companies should so differ 
in their mode of working each of these kinds of traffic is not 
explained, and it certainly seems as if the apportionment of 
North British mileage between goods and minerals has given 
too much of it to the mineral and too little to the goods traffic. 
That an apportionment on this basis applied to the Caledonian 
goods and mineral mileage would have that effect is beyond 
doubt. It would reduce their goods mileage to 2,868,770 
miles, and raise that of their minerals to 4,710,597, and make 
the proportion of the two mileages the reverse of what it 
actually is. It corroborates this view, that on the test day of 
18th October, 1900, when an account was kept of the North 
British mineral trains actually run on that day, the miles done 
were only 10,176, which taken as an average daily run and 
multiplied by the number of working days in the year would 
give a total for the year of about 3,050,000, a number far short 
of the 4,864,920 computed miles, and little exceeding the 
2,937,689 actual mileage of the Caledonian company, while, as 
opposed to this, the goods train mileage of the North British, 
which for the year is reckoned on the wagon-load basis as 
8,910,188 miles, was, according to the test day return, not less 
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i 

than 6,000,000, the wagon-load goods mileage for the year i^o^- I 

working out at some 18,000 a day, as against 19,775, the goods Black & Sons 

mileage of the test day. The two ways in which the respondents Caledonian 

measure mileage give inconsistent results, and it would seem north' 

therefore that it would not be safe to build much upon the cost BamsH 

^ ^ Ry. Co., 

per train mile as worked out by the respondents, the train and Glasgow ! 

mileage attributed to coal being almost certainly in excess of its Western I 

real mileage. It is the same with the shunting mileage, which R^^o. 
the respondents divide between goods and minerals in ratio of ^ir P. Peel, 
their train mileage, and therefore if a division by train mileage 
would debit coal with more than its due proportion of a cost, a 
division in ratio of train and shunting mileage, which is the 
mode of dividing the expense for maintenance of way, would 
increase the inequality. As to the increase of 7*48(2. in the 
cost per train mile on the Caledonian for 1899 as compared with 
1892, this appears to arise in great measure from increase of 
shunting engine mileage. Although the coal tonnage carried by 
the Caledonian company rose from 10,845,408 tons in 1892 to 
18,464,928 tons in 1899, there was no increase of train mileage : 
the train miles were 1,980,080 in 1892 and 1,988,280 in 1899. 
But the shunting mileage increased nearly 50 per cent., or 
from 1,815,911 miles in 1892 to 2,697,720 in 1899, and 
this increased the charge against coal for maintenance of way, 
and also for locomotive power, for while the locomotive cost per 
train mile only increased for passengers from 6*10(2. in 1892 to 
7*11(2. in 1899, and for goods from 9*05 to 10*59, it increased 
for minerals from 10*90 to 15*85, the work performed in shunt- 
ing interfering with and reducing the mileage done by the 
mineral engines on the running lines. But the increase in the 
amount of shunting is caused by the demand for increased 
facilities for the passenger train service ; and though this 
altered condition of things for slow traffic cannot be helped, 
it does not follow that the extra cost involved in it should be 
all paid for out of an increase of rate on the traffic which 
is not the one for whose immediate benefit it has been brought 
about. 

Another way, and in the opinion of the applicants the sound 
way, of testing whether the cost of working coal has gone up, is 
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^^01- to take the relation of cost to receipts. This has been done by 
Black & Sons both parties. But as the books kept by the respondents give 
Caledonian only the cost for all traffic, this total cost has to be divided 
^OBTO* between its several heads. In the amount that should be 
British allocated to passengers on the one hand, and goods and minerals 
AND Glasgow on the other (I am referring now to the North British), there is 
"^ESTTON ^^^ much that the parties differ about. Their methods of 
RtnCo. allocation, indeed, not being the same, they divide some leading 
Sir F. PeeL items differently, but in the result each divides the total cost of 
working in about the same proportion between the passenger 
traffic and the goods and mineral traffic. The amount of the 
goods and mineral proportion is then further divided by the 
North British between goods, coal, and other minerals, and the 
percentage to coal receipts of their estimated expenditure on 
coal traffic is put as being 46*62 in 1892, and 48*84 in 1899. 
The percentage, on the other hand, of goods and mineral 
expenses to goods and mineral receipts shows a decrease, the 
figures, according to the North British tables, being 49'9 in 
1892, and 48*8 in 1899, and minerals being the less costly of 
the two classes of traffic to work, if goods and minerals together 
fall as against receipts, the fall would be greater in the mineral 
part than in the other. Whether, nevertheless, the coal per- 
centage did in reality increase depends on how expenses have 
been apportioned, and on this point there is ground, as appeara 
by what has been already said, for holding that the respondents^ 
method of apportionment tends to throw on coal to the relief of 
goods a larger share of the expenses than is due to the coal 
traffic. The amount of the expenses is apportioned on a train- 
mile (wagon-load) basis, and this, it has been shown, transfers 
to mineral mileage, mileage that is properly applicable to goods. 
The applicants, for their part, do not attempt to make any 
separation between goods and minerals, no information to be 
obtained from the companies* books enabling them to do so, but 
they take the goods and mineral expenses as they find them 
and measure their proportion to receipts, and the percentage, 
according to their calculation, is 52*97 in 1892 and 50*56 in 
1899, a decrease of 2*4, or rather more than the decrease 
shown in the respondents* tables. As regards the Caledonian 
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company, the ratio of coal expenses as apportioned by them J^^^- _ 
rose from 89-07 of coal receipts in 1892 to 48*55 in 1899, an Black & Soxs 
increase of 4*48 per cent., while of goods and minerals together Caledoniak 
the increase was 8*1 per cent., which is redaced by the appli- North* 
cants, according to their apportionment, to 1*9. The way in p'^^co* 
which the Caledonian company divide expenses, and the increase axd Glasgow 
of shunting engine mileage, account for a good deal of the Wrsti^kn 
increase, but the price to which coal had already risen in 1899 ^^' 
was not without effect on the relation of expenses to receipts, ^^ F^eel. 
the average price per ton paid by the three companies in 1899 
being Is, 5'lld. as against 68. A'59d, in 1892, or la. a ton 
more. Looking, however, to the figures of the North British, 
the deduction, I think, may be drawn that there was no material 
increase in 1899 as compared with 1892 in the proportion per 
cent, of coal or mineral receipts which was expended in working. 
The North British company, and, in a less degree, the 
Caledonian, have since 1892 expended certain sums out of 
capital in improving their lines and harbours, and in adding 
to their stock of engines and wagons. Part of this expenditure 
has been for mineral traffic, either to meet increase in its 
tonnage since 1892 or to render the working of it cheaper and 
more efficient, and on the plea that the amount charged as 
being for the latter purpose, and calculated at a million, must 
have decreased cost of working, it is urged that in comparing 
1899 with 1892, a sum equal to interest at 5 per cent, on the 
outlay on capital account should be added to the actual working 
expenses of 1899. But we have, I think, no sufficient evidence 
as to the bearing of this outlay on the working expenses of 
1899, or that the amount by which facilities provided have 
reduced cost of working is rightly debited. It is no doubt an 
economy and a saving of expense in working North British 
traffic that the increase in the number of company's wagons on 
that railway available for coal traffic has been greater in pro- 
portion than the increase of traffic, but the coalmasters or the 
public are not responsible for expenses due to deficiencies in the 
supply of company's wagons, as the Scotch Acts contemplate 
that trucks shall be provided by the companies. Relief lines 
and extra siding accommodation are a principal item in the 
B. — VOL. XI. 13 
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^QO^- capital outlay, but the mineral traffic of the North British was 

Black & Sons one-third more in 1899 than 1892, and there is nothing to show 

Caledonian that the additional works are more than are required to secure 

^oiSh f^^ *^® larger quantity of traffic facilities in transit equal to 

British those which were at the service of the smaller quantity. More- 
Ry. Co., 
AND Glasgow over, they were not unconnected with the necessities of the 

^Wrstbun" passenger traffic, and where, in order that fast traffic may ran 
Ry^o. ^^ better speed and proceed without interruption, lengths of 

Sir F. Peel, separate mineral-carrying rails and loop lines are provided, it 
would seem reasonable that there should be a distribution of 
their cost, and that the cost should not be all treated as 
incidental to the mineral traffic and as making out a case for 
the raising of its rates. 

The Act of 1894 casts upon the respondents the onus of 
showing that the increase of rate is reasonable, and upon the 
whole it seems to me that the evidence they have given bearing 
on the cost of working has not proved that when the coal rates 
were raised at the end of 1899 the cost of carrying that traffic 
showed such an advance upon the cost in previous years as to 
require or justify the raising of the rates. There was, it is 
true, the likelihood that the price of locomotive coal would rise 
very much in 1900, and the figure to which it did rise in the 
latter half of that year, and the extent to which the rise affected 
the cost of working, might have made an increase of the rates 
while it lasted reasonable enough. But to justify a permanent 
increase of rate, changes affecting only temporarily cost of 
working are not sufficient, and coal is an item of expenditure 
as to which experience has shown that high prices do not last, 
and already in June of this year, when this case was heard, 
the price had fallen very considerably, and was scarcely more 
than half of what it had been. 

There is a claim for damages under the enactment which 
provides that we may award damages where, as in the present 
case, complaint is made within the prescribed time. The claim 
has reference to coal sent by rail at the higher charge, and the 
coal so sent would almost all have been either for land-sale or 
for shipment abroad ; and as to the former it may be presumed 
that those with whom the applicants have dealt would, except 
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where contracts existed, pay carriage according to the rate for _ ^^Q^- 
the time being, and the applicants sustain no damage. Similarly Black & Sons 
where the coal has been sent to a port for shipment, the railway Calkdoniak 
rate from the pit would, in the usual course, be borne by the North* 
customer or consumer abroad. The applicants, however, state r'!"c*'* 
that the addition to the rate has, notwithstanding, fallen and Glasgow 
altogether upon themselves, the coal they export competing Western 
with coal sent from English or Welsh ports. On the other ^ ^' 
hand, there is the higher price at which the applicants' coal *^ ^* ^••l* 
has been sold, and we should need an inquiry to be in a position 
to say that the increased cost of delivery has not been included 
in the value of the coal and in the price charged to the buyer. 

Lord Cobham : The main question which the Court has to 
settle in this case is whether an increase in the coal rates 
charged to the applicants by the three defendant companies 
which took effect on and after 1st January, 1900, was reasonable 
or not. There is no dispute as to the fact of the increase, and 
the onus of justifying it falls upon the railway companies. 
They base their defence exclusively upon an increase in the cost 
of carrying the applicants' coal, which increase, they say, has 
taken place in recent years, and justifies the increase of the rates 
charged. The defendants having elected to adopt this line of 
defence, we are, I apprehend, confined in our inquiry to the 
issues thus narrowed, and the applicants are entitled to succeed 
if they can displace or even throw substantial doubt upon the 
case presented by their opponents. 

The expert witnesses for the applicants have in the first place 
endeavoured to show that the railway companies' figures — those, 
that is to say, taken direct from their books, and not based on 
estimate — point to the conclusion that, so far as there is an 
increase in the cost of working their general traffic, it should be 
debited to passengers and not to the coal traffic. Secondly, 
they criticise the methods adopted by the companies to ascertain 
the mileage of their coal traffic, and the due apportionment to 
that traffic of its share in locomotive and other expenditure, and 
they show some remarkable discrepancies in the results thus 
ascertained, both inter se and with actual figures. I agree with 

13—2 
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the view that, whether these witnesses have established their 
conclusions or not, they have thrown considerable doubt on 
those of the companies. 

The defendants contend that they have proved their case by 
showing as regards their coal traffic, an increased cost per train 
mile, and also an increased ratio of expenditure to receipts, 
between the two periods taken for comparison. It is, I think, 
worth while to examine this contention, accepting for the sake 
of argument the figures submitted to us by the companies. Of 
the four years for which we have the figures worked out in detail, 
I have taken 1892 and 1899 as the least open to exception. 
First, as to the cost per train mile. This, of course, depends 
upon two factors, the expenditure and the train mileage ; thus 
an increase in it may be due either to increased expenditure or 
decreased mileage. The companies in this case seem to have 
taken no account of the latter alternative. But, according to 
their own figures (I am dealing now only with these two 
companies), the North British in 1899 carried 26^ per cent, 
more tonnage over a mileage increased only by 12^ per cent, as 
compared with 1892, while the Caledonian actually carried 24j^ 
per cent, more tonnage without appreciably increasing their 
mileage at all. As might have been expected under such 
circumstances, the cost per ton has shown no increase in the 
case of either company, and it would no doubt have decreased 
but for the increased cost of labour, fuel, &c., of which we have 
had evidence. The assumption that under these conditions the 
increase of cost per train mile denotes increased cost of working 
is quite untenable, and the only course open to the companies in 
the face of these facts would have been to show that the applicants' 
traffic was quite exceptional in its character, and that the above 
considerations were inapplicable to it. No attempt, however, 
has been made to do this. The large saving in mileage was not 
due to a falling-off of traffic, nor has evidence been brought to 
show that the short-distance traffic of the companies has increased 
relatively to the long-distance traffic. The only other explanation 
that seems to be available, and which is not inconsistent wiUi 
the evidence, is that the reduced mileage has been largely brought 
about by the use of more powerful engines, larger wagons, and 
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generally by improved methods of working, such as we might ^9Q^- 



expect to see introduced on progressive railway systems during Black & Sons 
the course of seven years. This indeed is admitted by Mr. Calbdonian 

Ry Co 

Jackson, speaking for the North British, when he says that the Xorth' 
increase in the train mileage in 1900 over 1892 was so much r^"c*^ 
less in proportion to the increase in the coal tonnage, because and Glasgow 
they were using larger wagons which they had provided between Western 
the two years. If it be once admitted that increased cost per ^' ^ ' 
train mile may be due to mileage saved by more economical ^^ Cobham. 
working, its deceptiveness as a proof of increased actual cost 
becomes apparent. This is well shown by the figures of the 
Caledonian and North British companies for 1899. The two com- 
panies carried nearly the same tonnage of coal, but the Caledonian 
running less than two million miles as against three-and-a-half 
million miles run by the North British, their expenditure was 
only 354,000/. against 45O,0O0Z. spent by the North British; 
that is 6'Sd. against 8d. per ton, while their cost per train mile 
was 42*9^. against the North British 80'ld. In other words, a 
much larger cost per train mile is here associated with a less 
cost per ton. 

A similar criticism may be made upon the use by the defendants 
of the ratio test. It seems to be assumed that the ratio of coal 
traffic expenditure to receipts has risen because expenditure has 
risen, and not because receipts have fallen. In the case of the 
Caledonian the ratio has risen between 1892 and 1889 from 89*1 
to 48*5 per cent. But the fact that the cost per ton has remained 
the same, or nearly so, should have suggested that the cause of 
the increase in the ratio should be looked for on the receipts side. 
There we find that there has been a heavy falling-ofi' relatively 
to tonnage. Receipts from coal were 813,770Z. in 1899, or about 
1S1,000Z. less than they would have been had they increased in 
proportion to the tonnage. The relative reduction of receipts 
on the North British is much smaller, but it is sufficient, as in 
the case of the Caledonian, to account for its increased ratio. 

There is yet another test, that of the cost per ton, which if 
duly supported by evidence might perhaps have brought out 
results more favourable to the companies. So far, however, as- 
I am able to judge from the materials before me, I doubt if this 
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would have been the case. It is of course difficult to compare 
the conditions of the carriage of a ton of coal in 1892 with those 
existing in 1899. We know, however, that according to the 
companies* figures, the cost of carrying their coal traffic increased 
in proportion to the tonnage, and no more ; and there is, I think, 
a certain presumption that what is true of the whole traffic is 
true of a substantial fraction of it. But no attempt has been 
made to displace this presumption, or to show that special causes 
existed in 1899 tending to raise the cost of the applicants' traffic 
above the general average. Whether then the three tests are 
applied singly or collectively, so far from establishing the com* 
panics' case, they appear to me to be entirely consistent with 
the contrary view, that the cost of carrying their coal traffic has 
remained substantially constant. Probabilities, as the Dean of 
Faculty urged, may point the other way, but the companies are 
bound by the figures they produce, and from them alone my 
conclusions have been deduced. 

The North British company say that since 1892 they have 
spent a capital sum of 1,000,OOOZ. for the purposes of their coal 
traffic, and they claim to debit that traffic with the charge thus 
incurred, or rather, as they put it, with the amount of working 
expenses saved in 1899 by means of this outlay. They do this 
by adding 5 per cent., or 50,0O0Z., to the expenditure of that 
year, ignoring all capital expenditure for which a similar charge 
might have been made in 1892. But if such an item is admis- 
sible at all, it ought, I think, to be introduced in the same way 
as any other item of expenditure, viz., the amount chargeable 
in 1899 should be compared with that chargeable in 1892. 
This would, no doubt, have involved a laborious investigation ; 
but it is the only way by which we can ascertain the increase or 
the decrease of the charge for capital per ton of the traffic. It 
seems to me very probable that the tonnage has increased since 
1892 in a greater proportion than the capital, in which case, 
of course the charge per ton in 1899 would now be less, and 
not more than in 1892. 

The figures of the Glasgow and South- Western are very 
different from those of the others, and if they could be relied 
upon, they would go far to prove their case. Taking Mr. 
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Guthrie's figures for the coal tonnage, it was about 8,000,000 ^^o^- 
in 1892, and about 10,000 tons less in lfl99, the mileage Black & Sons 
remaining very much the same. The expenditure, however, Calbdoniasv 
rose by more than 21 per cent., and the cost per ton, of course, Nokth* 
a corresponding amount. But it would, I think, be unsafe to S^'^**** 
accept these figures, based as they are upon very similar data and Glaboow 
to those adopted by the other two companies, and which we Westkun 
have given our reasons for mistrusting. Further, without 
explanations which I cannot find in the evidence or tables, it ^^'^ CobliMii. 
is difficult to regard as in any way probable some of ^the results 
brought out by the Glasgow and South- Western calculations. 
For instance, why should this company be the only one unable 
to economise in its mileage, the Caledonian saving, relatively 
to tonnage, no less than 24 per cent, of theirs P Then the 
Glasgow and South-Westem cost per ton of coal has increased 
from Is, 2id. to Is. 6d., although the other two companies 
show if anything, a slight decrease. Again, the South- 
western coal receipts have risen from 179,000i. to 280,000i., 
and that with a decreasing tonnage, while the other companies 
show relative decreases in receipts — in the case of the 
Caledonian a very large one. Methods substantially the same, 
which in the case of these neighbouring railway systems bring 
out such contradictory results, cannot be taken as a safe founda- 
tion for the case which the railway company has undertaken to 
establish. 

As to the applications of Messrs. Black and Sons, and 
Taylor & Co., and upon the general question of damages, I 
agree with the views expressed by my colleagues. 

Lord Stormonth Darling : I agree that the respondents 
have failed to discharge the onus resting upon them under the 
Act of 1894, in the only way by which they have sought to 
discharge it, that is to say, by showing that there has been such 
an increase in the cost of carrying their coal traffic since 1892 as 
to make the increase of the rates complained of a reasonable 
increase. It is admitted, and, if it were not admitted, I think it 
is clear that increase of cost, to have this effect, must apply to 
the particular service, and that it must be due to causes which 
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are not merely transitory in character. I take the case entirely on 
the figures presented for our consideration hy the respondents, 
and these seem to me to be founded upon estimates and calcula- 
tions which are entirely unconvincing. 

The first part of the order to be pronounced under these 
applications will have the effect of requiring the respondents to 
desist from charging these increased rates for the future. But 
the applicants also ask, under section 12 of the Act of 1888^ 
for an inquiry into the damages sustained by them in consequence 
of their having been compelled to pay these increased rates since 
1st January, 1900. We shall order such an inquiry to be taken 
before the Registrar in the ordinary way, but it will be open to 
the respondents in that inquiry to show, by any competent 
evidence, that damages have not been sustained by the applicants, 
and in particular, that the increased rates have been, in whole 
or in part, truly borne by other persons. 

[Solicitors for the applicants : Drumiiiond and Reid. 

Solicitor for the Caledonian railway company : H. B. Neave. 

Solicitor for the North British railway company : James Watson. 

Solicitors for the Glasgow and South-Western railway company: 
Maclay, Murray, and Spens.] 
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FaIRWEA-THER ic Co. AND OTHERS 



Corporation of YorkO). 

Undue Preference — Canal Tolls — Rebate under Special Agreement — Con- 
siderations Affecting the Case — Jurisdiction — Railway and Canal Traffic 
Act, 1864 (17 dt 18 Vict. c. 31), s. 2— Railway and Canal Traffic Act, 1888 
(51 d 62 Vict. c. 26), s. 27. 

Section 27, sub-section 2, of the Railway and Canal Traffic Act, 1888, November 6, 
enacts : — " In deciding whether a lower charge or difference in treatment does 1900. 

or does not amount to an undue preference, . . . the Commissioners . . . may, 
so far as they think reasonable, in addition to any other considerations 
affecting the case, take into consideration whether such lower charge or 
difference in treatment is necessary for the purpose of securing in the interests 
of the public the traffic in respect of which it is made, and whether the 
inequality cannot be removed without unduly reducing the rates charged to 
the complainant ..." 

The applicants, com millers and merchants at York, in the course of their 
business brought cargoes of wheat up the river Ouse to York. They com- 
plained that the respondents (as trustees for improving the navigation of the 
river Ouse) charged Messrs. L., flour millers and corn merchants at York 
(competitors in trade with the applicants), a sum by way of toll for the use 
of the river Ouse navigation, within the jurisdiction of the respondents, which 
worked out to a payment of about l^^d. per ton on wheat brought up the river 
Ouse to Messrs. L.'s works at York, and charged the applicants for similar 
traffic brought up the river Ouse to the applicants* works at York tolls for the 
use of such navigation amounting to Qd. per ton. 

By an agreement dated 1st of October, 1888, and made between the 
respondents and Messrs. L., the respondents agreed to accept a maximum 
•annual payment of 600^. from the said firm, in place of the tolls which would 
otherwise have been payable, for the whole of the wheat brought by them over 
that part of the river Ouse navigation which is within the respondents' 
jurisdiction, irrespective of the amount of the tonnage which might use the 
said navigation. 

The respondents sought to justify the agreement on the ground that at the 
date it was entered into Messrs. L. contemplated transferring their business 
to Hull, which would have seriously diminished the tolls and would even 
have imperilled the maintenance of the navigation, and that such a removal 
would also have caused a serious iloss to the ratepayers of the city, and, 

{}) Before Wright, J., and Commissioners Sir Frederick Peel and 
Viscount CoBHAM, sitting at the Koyal Courts of Justice, London. 
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1900. moreover, that Messrs. L.'s business had increased to a far greater extent 

Fai&wkathbr *^*° ^^ contemplated when the agreements were entered into. 

& Co. Heldj that, after taking into consideration these and other matters, the 

AND Otheks difference in the amount charged to Messrs. L. and to the applicants for the 

-, ^" use of the river Ouse navigation in connection with the conveyance of wheat 

Corporation , , . . ,, ^ , ,. . 

OF York. ^'^^ ^^ undue preference given to Messrs. L. over the applicants. 

This was an application under section 2 of the Railway and 
Canal Traffic Act, 1854. The application, so far as material, 
was as follows : — 

V The applicants, Messrs. Thomas Mills, Fairweather & Co., 
Limited, have carried on business as corn millers and merchants 
at York since 1st March, 1898, and for some years before that 
date the applicants, Messrs. Thomas Mills & Co. and Messrs. 
J. T. and S. Fairweather, carried on the same business as separate 
firms. The respondents are the trustees for improving the 
navigation of the river Ouse, acting under the powers of certain 
special Acts of Parliament, and under the Canal Tolls and 
Charges No. 7 (River Ancholme, &c.) Order Confirmation Act^ 
1894, they are empowered to charge certain tolls for the use 
of the said navigation. In the course of their business the 
applicants have brought cargoes of wheat up the river Ouse 
from Hull, and have been required to pay and have paid the 
respondents tolls for the use of the Ouse navigation within the 
jurisdiction of the respondents amounting to 6d. per ton. By 
an agreement dated 1st of October, 1888, and made between the 
respondents of the one part and the firm of Henry Leetham and 
Sons, flour millers and com merchants at York, of the other 
part (hereinafter called the said firm), the respondents agreed to 
accept a maximum annual payment of 600Z. from the said firm in 
place of the tolls which would otherwise have been payable for 
the whole of the wheat brought by them over that part of the 
river Ouse navigation which is within the respondents' juris- 
diction irrespective of the amount of the tonnage which might use 
the said navigation. The result of the said agreement is that the 
toll charged by the respondents to the said firm is about l^d^ 
per ton as compared with 6d. charged to the applicants for the 
same services and the use of the same conveniences, a disparity 
of charge which has seriously prejudiced the applicants in their 
competition with the said firm. The respondents do not incur 
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any greater expense per ton in dealing with the applicants' ^^^^- 
traflSc than in dealing with that of the said firm, and the appli- Fai^kather 
cants submit that the effect of the said agreement is to constitute ako Others 
an undue or unreasonable preference or advantage to or in Corporation 
favour of the said firm and their trafl&c, and to subject the ^' ^"^' 
applicants and their traffic to an undue or unreasonable dis- 
advantage, and the applicants have suffered damages in 
consequence." 

The answer of the respondents, so far as material, was as 
follows : — 

" The respondents say that the following is a short summary 
of the statutes relating to the Ouse and to which they will 
refer. 

18 Geo. I. c. 88. The preamble of this statute stated that 
the river Ouse had become less navigable and passable, which 
was not only detrimental to trade and the public good and 
prejudicial to the said city, but to all traders thereto and to 
the owners and occupiers near there and to ... ' For 
remedy whereof and to the intent that the said river, as well for 
the good of the public in general and of the inhabitants of the 
said city, as also of such as shall trade and pass thither and from 
thence with merchandise, may be effectually repaired, amended, 
maintained and improved ' 

It was enacted that the persons therein mentioned should be 
trustees for putting in execution the powers conferred by the 
said Act and for making navigable the river Ouse, including 
amongst other powers the following — The execution of works 
for the proper navigation of the river, toll and rate powers for 
the purpose of making and keeping the river and works 
navigable and useful, and to borrow money on the security of 
the profits arising from such tolls. Such toll and rate powers 
being limited to the river above Wharfmouth, being about 
11 miles distant from York. 

5 Geo. II. c. 18. This Act conferred fresh powers on the 
trustees with respect to the levying of tolls and borrowing of 
money on the security of the profits arising therefrom. 

47 & 48 Vict. c. 161 (Ouse Lower Improvement Act, 1884). 
The effect of this Act (sections 8 and 100) was to shorten 
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^^Q^' the length of the river over which the corporation had 

j?AiKWBATHEK jurisdiction. 

&Co. •* 
AND Others The Canal Tolls and Charges No. 7 (Biver Ancholme, &c.) 

Corporation Order Confirmation Act, 1894, prescribed the maximnm tolls, 

OF York, charges, &c., which the corporation were entitled to charge in 

respect of the Ouse navigation. 

By the Municipal Corporations Act, 1882 (section 134), the 
respondents were constituted trustees for executing by the 
council the powers and provisions of the above-mentioned 
statutes of Geo. I. and Geo. U. 

The respondents are the owners and have the management 
and control of the river Foss from its junction with the river 
Ouse to a point about 200 yards above the York Union Work- 
house under the following statutes — 

88 Geo. III. c. 99. This statute empowered the Foss 
navigation company to make the river navigable from its 
junction with the river Ouse to Stillington mill and to execute 
a number of works necessary for that purpose. 

The statute conferred powers upon the company to charge 
rates and other charges in respect of goods carried on the said 
navigation and also to borrow money upon the security of the 
property of the said navigation and rates. 

41 Geo. III. c. 115. This statute authorised the company 
to discontinue their working above Sheriff Hutton Bridge and 
conferred upon it power to charge further rates in certain 
cases. 

York Drainage and Sanitary Improvement Act, 1858. Under 
and by virtue of this Act, the navigation the property of the 
company and all powers of the company with respect to tolls, 
rates, &c., became vested in the corporation, and the corporation 
were empowered (section 48) to levy a rate, to be called the 
sanitary improvement rate, for the purpose of carrying into effect 
the powers by the said Act vested in the corporation. 

22 Yict. c. 19. This statute authorised the corporation to 
discontinue the navigation at a point about 200 yards above the 
York Union Workhouse. 

The Canal Tolls and Charges No. 7 (Biver Ancholme, &c.) 
Order Confirmation Act, 1894, prescribed the maximum tolls, 
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charges, &c., which the corporation were entitled to charge in _J^oo. 

respect of the Foss Navigation. Fai^kathkh 

The respondents say that the following table correctly shows and OTHsas 
the traffic of the applicants and the tolls paid by them during the Corpouation 
period referred to. ®' York. 



Date. 


Name. 


Tonnage 

through 

Ouse. 


Dues paid 
Corporation. 

£ n. d. 
184 14 3 

201 5i 

385 14 8^ 


1896 Mar. 1 
to 

1897 Feb. 28 


Thos. Mills A Co 

J. T. and S. Fairweather 

Thos. Mills & Co 

J. T. and S. Fairweather 

Thos. MiUs, Fairweather & Co., Ltd. ... 

Thos. Mills, Fairweather & Co., Ltd. ... 


T. c. 
7,386 6 

8,040 15 




15,427 


1897 Mar. 1 
to 

1898 Feb. 28 

1898 Mar. 1 
to 
„ Sept. 30 

1898 Oct. 1 

to 

1899 Sept. 30 


6,138 3 
6,052 5 


128 11 9 
150 18 6 
279 10 3 


11,190 8 


6,307 15 
10,335 5 


167 13 lOi 
248 13 2 



The respondents state that on the 10th October, 1888, they 
entered into two agreements with Henry Leetham, Sydney 
Leetham, Herbert Leetham, and Henry Ernest Leetham, all 
of the city of York, carrying on basiness as flour millers and 
com merchants under the style of Henry Leetham and Sons, 
at their mills in Hungate, adjoining the river Foss below 
Monk Bridge, and being about half a mile from the junction of 
the Fobs with the river Ouse. 

The respondents entered into one of such agreements as the 
trustees to execute the Acts of Parliament above referred to. 
Such agreement related in particular to the river Ouse and the 
traffic of Messrs. Leetham thereon, and the tolls payable by 
them in respect thereof, and is hereinafter referred to as the 
Ouse agreement. 

The respondents entered into the other agreement as being the 
owners of, and as having the management and control of the 
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19QQ' navigation of the river Foss nnder the Acts of ParUament 

Fairweathkr above referred to from its confluence with the river Ouse in 

andOthkr.s the city of York to a point about 200 yards above the York 

Corporation ^^^OU Workhouse. 

OF York. Such agreement related in particular to the river Foss and 

the traffic of Messrs. Leethams thereon, and the tolls payable 

by them in respect thereof, and is hereinafter referred to as 

the Foss agreement. 

The position in 1888, when the agreements were entered 
into, was as follows: — Messrs. Leetham were by far the 
largest traders on the rivers Ouse and Foss. In addition to the 
tolls and rates paid by them in respect of the navigation the 
firm also paid a large amount in city rates in respect of their 
works, and the individual members of the firm were also large 
city ratepayers. 

The old lock on the Foss was too small to allow Messrs. 
Leetham's barges to pass through to their works^ and 
consequently the bulk of the wheat destined for their mills had 
to be landed at a public wharf on the river Ouse, from which 
it was thence carted through the streets of the city to their 
mills. 

The cartage necessarily caused expense and inconvenience to 
Messrs. Leetham in carrying on their business, and as regards 
the. corporation the cartage occasioned immense wear and tear 
to the streets, and consequent expense to the corporation in 
maintaining them. 

In 1888 Messrs. Leetham, in these circumstances, were 
desirous of extending their business, and the question with them 
was whether they should build new premises at Hungate or 
transfer their business altogether to Hull. 

In the latter case, their removal to Hull would have been a 
serious loss to both navigations in the matter of tolls and also 
to their maintenance, the corporation having no power to 
maintain the Ouse navigation out of any city rate or fund. The 
removal of their business to Hull would also have caused a 
serious loss to the ratepayers of the city. 

Ultimately Messrs. Leetham agreed with the corporation to 
build new works at Hungate upon terms which were embodied 
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in the said two agreements, which may be summarised as ^^QQ- 

follows : — . Faiewbathek 

&Co. 
F088 Agreement. — The corporation to make a new lock to andOthbes 

maintain a water channel by dredging between the lock and Corpoeation 

Messrs. Leetham's mill, to lay down a pump and engine near the °' Yoek. 

new lock for pumping water into the lock. Such works involving 

an expenditure of 4,5242. as estimated in the agreement. 

Messrs. Leetham to erect a corn mill, warehouse, and silo at a 
<sost of not less than 10,000Z. So long as the Hungate mills are 
not permanently abandoned for the manufacture of flour, the 
corporation to allow Messrs. Leetham the use of the Foss 
navigation for goods used by them in the ordinary course of their 
business as corn millers and corn merchants on payment by 
Messrs. Leetham, in lieu of dues, of 2002. per annum by quarterly 
instalments. Messrs. Leetham guarantee such payment for 20 
years, and the corporation to extend such period for such further 
time as Messrs. Leetham desire. 

The corporation may determine the agreement if Messrs. 
Leetham make default for three months after notice in writing 
that any quarterly instalment is overdue, or if Messrs. Leetham 
fail to comply with any conditions of the agreement, or if they 
the corporation determine the Ouse agreement. 

Ouse Agreement. — The corporation to allow Messrs. Leetham 
to carry cargoes over the Ouse for the ordinary pui'poses of 
their trade as flour millers and corn merchants on payment 
by Messrs. Leetham, in lieu of dues, of 600Z. per annum by 
-quarterly payment, but if the ordinary dues on their trafl&c 
on the Ouse in any one year do not amount to 600{. then the 
difference between such 600Z. and the ordinary dues is to be 
refunded to Messrs. Leetham. 

The corporation may determine the agreement if they, the 
corporation, determine the Foss agreement, or if Messrs. Leetham 
make default for three months after notice that any quarterly 
instalment is overdue. 

Pursuant to the said agreements the corporation made the new 
lock and works at a cost of about 8,700Z., which exceeded the 
cost as estimated in the agreement, and Messrs. Leetham erected 
the new mill and works at a cost of over 50,000/. 
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1900. 



Before these agreements were entered into the corporation 
Fairweathbr were charging Messrs. Leetham the same dues as other traders 
AND Others On the Ouse and Fobs, that is to say — 

Corporation 
OF York. 



Up river 



Down river... 



Up river ... 
Down cargoes 



Grain 
Coal 

Flour, 
Bran, and 
[ Sharps 



OusE. 
&d. per ton for the whole distance. 



2d. 



8d. 



do. 



do. 



do. 



do. 



Fobs. 



Grain and coal 8d. per ton for the whole distance. 
1^. do. do. 



After the completion of Messrs. Leetham's mill and works and 
of the river works which the respondents had undertaken to 
construct, Messrs. Leetham's husiness increased to a far greater 
extent than contemplated hy the respondents when the agree- 
ments were entered into. 

The following table shows approximately the state of affairs 
before and after the completion of the mills and works : — 



OUSE NAVIGATION. 



liKKTHAM'B ANNUAL TONNAGB OF THE OURE. 



Leetham's Annual Payment fob Dues. 



Before the 1888 
agreement. 



Present Time. 



Before the 1888 
agreement. 



Present time 
under terms 
of agreement. 



Amount now payable if 

Messrs. Leetham paid same 

rates as other traders. 



Tons 

Coal tip ... 497 

Com up ... 26,.'>57 

„ down 552 



Total 



27,fi06 



Coal up ) 

Corn up ■ 

„ down I 



3,360 



Tons 

Coal up ... 10,412 

Corn up ... 94,967 

„ down 11,146 



Coal up 

Corn up 

Down 



Total... 116.52:5 



4 
. 664 

7 

£675 



F0S8 NAVIGATION. 



Coal up ... 10,055 

Corn up ... 91,719 

„ down 11,986 

113,760 



Coal up ) 

Corn up ' 

„ downi 



£42 



£600 



£200 



Coal up at 20. 
Com up at 6d. 
„ down at 8d. 



£ 

87 

.. 2,374 

139 

£2,600 



£ 

Coal up at 3d. ... 126 

Corn up at 3d. ... 1,146 

t, down at l^d. ... 75 

£1.347 



As appears by the table before the agreements, Messrs. 
Leetham paid the respondents in respect of Ouse dues about 
675/. per annum, as against 600Z. per annum which, under the 
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said agreements, they would have to pay in the future, and in ^^^Q- 
respect of Foss dues the sum payable by them before the agree- ^ai^bather 

aO U0« 

ments was about 421. per annum as against 200/. per annum and Othbbs 
which, under the agreements, they would have to pay in the Cohporatiok 
future. ^^Y«^^- 

The respondents admit that, dividing Messrs. Leetham's 
present large wheat tonnage by the annual sum of 6002. payable 
by them under the Ouse agreement, it works out at about 1^. 
per ton, as compared with 6d, per ton charged to the applicants 
for the carriage of their wheat, but they do not admit that the 
said charges are for the same services or for the use of the same 
conveniences. 

The respondents further say that they are enabled to work 
Messrs. Leetham's trafBc more cheaply and expeditiously than 
that of the applicants. 

The respondents deny that the said agreement constitutes an 
undue or unreasonable prejudice or preference to or in favour of 
the said firm or their traffic, or that it subjects the applicants and 
their traffic to an undue and unreasonable disadvantage, or that 
they have suffered damage as alleged. 

The respondents contend that in entering into the said 
agreements they did so under and in pursuance of the statutes 
hereinbefore mentioned, and that the transaction between them 
and Messrs. Leetham, to give effect to which the said agree- 
ments were entered into, was for the good of the inhabitants of 
the city of York and of the traders using the river Ouse, and 
that had it not been carried out the Ouse navigation would 
have been seriously impaired, not only to detriment of trade 
and the public good and prejudicial to the city, but to all traders 
thereto and to the owners and occupiers near thereunto. 

The respondents further say that it was only by entering into 
the said agreements that the traffic of Messrs. Leetham could 
have been secured in the interest of the public and the said 
river." 

C A. Riissell, Q.C. {Harold Russell with him), for the 
applicants. 

As trustees of the navigation, the Corporation of York are 
B. — VOL. XL 14 
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^^QQ- subject to the reBtrictions contadned in the Traffic Acts since 

Faibweatheb 1854, and they may not plead as justification that the preferred 

& Co. 
AND Others trader is a York trader, and that his loss would affect the 

CoBPORATioN corporation. There is nothing to show that if Messrs. Leetham 

OP York. Jj^^ j^ft York, a share of their traffic would not have gone to the 

applicants or some other firm. There is no danger here of 

Messrs. Leetham's traffic being driven out of York, as was the 

case in Liverpool Com Traders' Association v. Great Western 

Railway Company Q)\ the question is, on what terms other 

traders are to come into York. 

Sir Robert Reid, Q.C. (Sutton with him), for the Corporation 
of York. 

It is questionable whether this is an undue preference, as 
50 per cent, of applicants' trade is in York, whereas only 5 per 
cent: of the whole of Messrs. Leetham' s business is in York ; 
and they must be put as far as possible on the level of the 
port of Hull, with which they have to compete. He cited 
Pickering, Phipps, and Others v. London and North-Western 
Railway Company!^). There are only two courses open — (1) to 
vary Messrs. Leetham 's agreement, for which the corporation had 
full consideration, and it would be unreasonable to impose this 
on the corporation; or (2) to lessen the applicants' rate to 
l^d. per ton, in which case the present annual profit of 6002. 
will become a deficit, and it will be impossible to carry on the 
navigation. 

The judgment of the Court was delivered by Mr. Justice 
Wright. 

Wright, J. : This is a case of very great difficulty, which we 
cannot deal with upon any very clear principle. The agreement 
with Messrs. Leetham, no doubt, was perfectly bond fide — 
made in the interests of the. locality, with a certain amount of 
not undue consideration for the interests of the corporation iu 
other ways. But the agreements with Messrs. Leetham were 

(») AnU, Vol. Vin. 114. 
P) AnJU, Vol. Vni. 83. 
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not made on grounds which could altogether commend them- 
selves to the approval of a tribunal like this, and, having 
considered the matter as anxiously as we can, we have come to 



1900. 



selves to the approval of a tribunal like this, and, having Faiotbathrr 

AND Others 

the conclusion that it is impossible to hold that there is not an Cobpo&ation 
undue preference in this case. of Yor k. 



Before the Act of 1888 we should have been obliged by the 
Parliamentary enactments then in force not merely to hold that 
there was an undue preference, but to disregard nearly every 
consideration except one, and that is, whether the difference in 
charge could be justified by differences in the way in which the 
traffic of one firm as compared with that of another had to be 
conducted, or differences affecting profit received from the traffic, 
as, for instance, if there were greater quantities sent by one 
person in consideration of a lower price, or things of that kind 
connected with the traffic itself. Now we are much more at 
large. Under the Act of 1888, section 27, under which we are 
proceeding, we are to consider not merely the matters which we 
could have considered before, but also the public interest, and in 
the public interest we may take into consideration that the 
existence of this traffic at York tends to some extent to give the 
public the benefit of a competition with the millers at Hull 
and other places. We are further, under the language of the 
section, to take into consideration '' any other considerations 
affecting the case," words as wide as possible. Now I think 
we can '' take into consideration," with reference to that, such 
matters as that, but for these agreements, Messrs. Leetham 
would have removed from the district and thus have deprived 
the district of a valuable local industry, and the corporation of 
600Z. a year, or some part of it. I do not think there is any 
limit to the things we may '' take into consideration," although 
any one of them standing by itself might be of the smallest 
weight in the scale. They are all matters, in the language of 
Lord Herschell in the Pickering, Phipps CaseQ^), to take into 
<K)nsideration as far as we think fit. 

Taking into consideration all the matters we can, we still 
cannot come to the conclusion that there is anything which at 
all justifies the difference between the 6d. and the l^d. on com. 
(») Ante, Vol. Vin. 83. 

14—2 



Wright, J. 
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^^^^- The ftgreements with Messrs. Leetham do not in any way 
Faikwbather provide that the corporation should have the benefit of any 

& Co* 

AKD 0THBB8 iucroase of traffic produced by the lowering of the traffic rate. 

OoEPORATioN If ^^^ traffic increases a thousandfold the corporation are not to 
OP York, g^^ ^ penny benefit beyond their 600Z., whereas, on the other 

Wright, J. hand, if the traffic falls off they do not even get the benefit of 
the fixed sum ; the payment will be reduced below 600Z. unless 
there is sufficient traffic to make up that sum. So on every 
ground we think the preference cannot be justified, but at the 
same time we think we are at liberty to '' take into consideration " 
every circumstance affecting the case in seeing what the altera* 
tions ought to be. At present it is not our duty to prescribe 
what the reduction should be, and it is not our duty to say 
whether the corporation must try to get rid of the agreements 
with Messrs. Leetham, or whether the corporation must reduce 
the dues as charged against the applicants. All we can do now 
is to indicate what, in our opinion, might for the time be a 
reasonable experimental way of dealing with the case, leaving it 
to the parties either to give effect to that suggestion or to come 
here and fight out the question of what the exact form of relief 
should be. In deciding what to suggest to the parties as a fair 
sort of compromise we are guided very much by those words 
later on in the section, that the Commissioners are to take into 
consideration '' whether the inequality cannot be removed with- 
out unduly reducing the rates charged to the applicant." Any- 
thing which would tend to make the corporation work the 
navigation at a loss would be very much to be deprecated, and 
if we were to reduce the applicants' rates, or to suggest a 
reduction of the applicants' rates to 1^., we are not at all 
certain that we should not be putting such a burden on the 
corporation as might make it impossible for them to work the 
navigation. On the whole, we are inclined to suggest that 
temporarily and experimentally the parties ought to be satisfied 
if the applicants and those who are similarly circumstanced had 
the charge made against them reduced to Sd, on com. 

It must be distinctly understood that should circumstances 
alter in any way it will be open to these applicants or to any 
other traders to make a fresh application to have their rates 
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further reduced, or whatever application the ciroumstanceB of _ ^^<^Q- 
the case may require. Fairweathek 

& Co. 
AND Others 
[Solicitors for the applicants : Pntchard and Sons, agents for v* 

Hearfield and Lambert, Hull. of To&k. 

Wright, J. 
Solicitors for the respondents : Sharpe, Parker d Co., agents 

for W. H. Andrew, York.] 
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TiMM AND Son 



North-Eastebn Railway Company, Lancashire and 
Yorkshire Railway Company, and Others C). 

Undue Preference — Benefit of Geographical Position — Group Rates— Cartage 
— Railway and Canal Traffic Act, 1864 (17 dt 18 Vict. c. 31), s. 2'-Railway 
and Canal Traffic Act, 1888 (51 <& 52 Vict. c. 26), s. 27. 

January 21, Upon a complaint by corn millers at Goole that the railway companies did 
^^^^- not, in respect of flour traffic in four-ton lots consigned by the applicants from 

Goole, give the applicants the benefit of the geographical position of Goole as 
compared with the port of Hull, with regard to various inland towns, there 
being a saving of about one-fifth of the total distance to them from Hull in 
respect of Goole, whereas the rates charged were the same, 

Heldy that the railway company had failed to prove that if the same mileage 
rate per ton were applied to Gkx)le as was applied to Hull any injustice would 
follow, or that the maintenance of the existing Goole rate were necessary to 
che maintenance of the Hull traffic ; and, therefore, that the railway companies 
had given an undue preference to the traders in flour at Hull over the 
applicants by charging rates of the same amount as the rates at which they 
carried similar traffic from Goole for the applicants. 

Where no reason is shown to the contrary the Court will act on the 
principle that similar charges should be made for similar services. 

Upon a further complaint by the applicants that the railway companies 
collected in HuH, free of charge, flour when consigned by their railways, or 
allowed rebates off the rates charged for conveyance when the cartage was 
performed by the consignors, but refused to collect the traffic of the applicants 
at Goole free of charge, or to allow the applicants when they did the collection 
a rebate as allowed to their competitors at Hull, 

Held, that such distinctions, as regards collection or charges for the same 
between Hull and Goole were an undue prejudice and disadvantage to the 
applicants at Goole as compared with their competitors in trade at Hull. 

This was an application ander section 2 of the Railway and 
Canal Traffic Act, 1854, and section *27 of the Railway and 
Canal Traffic Act, 1888. 

The applicants were corn millers at Goole, who were in com- 
petition with the millers at Hull, each of them sending flonr to a 
number of places within a radins of about 150 miles from Hull. 

(1) Before Wbioht, J., and Conmiissioners Sir Fbedebick Peel and 
Viscount Ck)BHA]i, sitting at the Boyal Courts of Justice, London. 
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To these places the railway companies were charging the same ^^^^- 
rates from Goole as from Hull, although ih 
Ooole was generally shorter hy some 25 miles. 



rates from Goole as from Hull, although the distance from Timm&Son 

NOBTM- 

The railway companies contended that as many of these places BYfco!! 
were at the same or a less distance from Grimsby as from Hull I^ancabhim 

" AND 

(Grimsby being served by a competing line), the rates from Yokkshire 
Hull, Grimsby, and Goole were necessarily equal to maintain andOthbbs. 
the competition. The railway companies rendered the service 
of collection for flour at Hull without additional charge ; this 
they contended was an old practice rendered necessary by the 
competition of the lighters and carriers by water. The applicants 
considered this practice as unduly preferring their competitors 
at Hull; and the applicants alleged that they were already 
handicapped by having to pay lighterage charges on grain 
coming up the river from Hull amounting to Is. 9d. per ton. 

Balfour Browne, Q.C. {Whitehead with him), for the appli- 
cants. 

Competition will not justify every inequality of rate : North 
Lonsdale Iron and Steel Company v. Fumess Railway Com- 
pany Q) ; Carrickfergus Harbour Commissioners v. Belfast and 
Northern Counties Railtvay Company (*). There is no genuine 
competition here at all ; Goole is already handicapped by 2«. Id. 
for lighterage, and Ouse dues. Almost all the imported wheat 
comes to Hull. It is an advantage to the public to get grain 
from the three ports on fair terms. The rates are kept up by 
combination, since they are higher to competitive than to non- 
competitive places. A rate to Goole on the Hull scale would 
still leave Hull all her trade, as would also the raising of the 
Hull rates by the Goole lighterage charge (Is. 9d.). 

Crippsy Q.C., C. A. Russell, Q.C. (Ernest Moon with them) 
for the North-Eastern railway company. 

The two cases referred to turned on section 29 of the Railway 
and Canal Trafl&c Act, 1888; this case turns on section 27. The 
Commissioners must consider, first, whether the equality of 

(») AnU, Vol. VII. 146. 
(«) Ante, Vol. X. 74. 
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1901. 



TiHM & Son 

V. 
NORTH- 

Eastebn 

Ry. Co., 

Lancabhikb 

AND 
T0RK8HIHE 

Ry. Co., 

AND OtoBKS. 



rate has any geographical consideration to the advantage of the 
public in bringing in competing traders ; and, secondly, the effect 
of competition on the carriers themselves : Pickering, Phipps v. 
North-Western Railway Company (^). 

Wright, J. : In this case the mileage distances from Goole 
to the points of delivery mentioned in the application, taken in 
the aggregate, are related to the distances to Hall from the same 
places in the proportion of about 80 to 100 ; in other words, the 
distance over which the applicants have their flour carried to the 
market towns where they supply, it is about four-fifths of the 
distance from Hull to the same places. It is immaterial for our 
judgment to fix the exact figure, but I give that by way of 
illustration. For the carriage over the shorter distances the 
rate is the same as the rate charged by the railway company for 
the carriage over the longer distances, and, of course, prima faci^ 
that is enough to justify the application. The answer of the 
railway companies is that the rate from Hull is fixed at a lower 
scale proportionately to distance than the rate from Goole, 
because of the competition to which the traffic from Hull is 
subjected, and which makes it, according to the view of the 
railway companies, impracticable for the railway companies to 
charge the rates which they otherwise would charge from Hull ; 
but I am not at all satisfied that that is a comparison which is 
relevant to the question before us. It has not been suggested 
by the railway company that the rates from Hull are too low or 
otherwise unremunerative, and in point of fact it seems that the 
rates from Hull, even as kept down by this competition, compare 
somewhat closely with the rates to the non-competitive stations 
on the railway company's lines. And in view of those facts I 
cannot think myself that any case has been made out to show 
that the rate per ton per mile on this class of traffic from Hull 
to the stations mentioned is unremunerative, or in any respect 
too low. If that is a reasonable rate, why should not the 
applicants trading at Goole have the benefit of a similar mileage 
rate? The situation of Goole already subjects them to very 
great disadvantages, disadvantages which any order we may make 
(1) Ante, Vol. VIII. 103. 
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with regard to the inequality of rate may be unable to overcome. 
We have nothing to do strictly with that. But what is decisive 
to my mind on this part of the application is, that there has 
been no attempt whatever on the part of the railway company to 
show that if the same mileage rate per ton on the same kind of 
traffic were applied in the case of Goole that is applied in the 
case of Hull, any injustice or any improper consequence would 
have followed to the railway company; no evidence that the 
maintenance of the existing Goole rates is necessary for the 
maintenance of the Hull traffic, or that a reduction of the Goole 
rates would involve any interference with the Hull rates or with 
any public interest, or that the lower rate per mile from Hull 
is justified by the longer distances, and prima facie it seems to 
me that the Acts of Parliament intend that if there is no reason 
shown to the contrary we should treat cases of this kind on the 
principle that similar charges ought to be made for similar 
services. I do not say a word as to whether the railway company 
might or might not have made out a case for an unequal rate of 
charge. Very probably they are right in not entering into a 
question of general policy in a matter of this kind. I do not say 
that on another application they might not be able to give 
perfectly good reasons why the principle I have adverted to 
should not be applied, only I do not think they have done so in 
this case. Of the other part of the case I do not feel any doubt, 
and the inequality as regards cartage has not in reality been 
defended at all. The only justification for it as put forward, is 
that the rebate in Hull has been in operation for a very long 
time, and nobody knows how it has come about. On that part 
of the case there must be an order also inevitably in favour of the 
applicants, but, of course, we leave it to the railway company to 
remedy the inequality in any way they like. They may either 
put it on at Hull or take it off at Goole. In that respect we 
will not say anything to prejudice their discretion. 



1901. 



TiMM & Son 

V, 
NOETH- 

Eastbrn 

Ry. Co., 

Lancashirb 

AND 
TOIUCBHIRB 

Ry. Co., 

AND OtHEUS. 

Wright, J. 



[Solicitors for the applicant : Neish, Howell and Macfarlane. 



Solicitors for the North-Eastern railway company: A, 
Butterworth.] 



Kaye 
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Inverness Chamber of Commerce 



Highland Eailway Company (^), 

Undue Preference — Traders* Tickets— Issue of at Rates varying according to 
amount of Traffic^Railway and Canal Traffic Act, 1854 (17 A 18 Vict, 
c. 31), s. ^—Railway and Canal Traffic Act, 1888 (51 d 62 TtcL c. 26) » 
ss. 7, 27 and 56. 

Jwie 4, A railway company issued season tickets to traders who sent or received 

1901. traffic yielding annually 250Z. or over at a cheaper rate than to ordinary 

passengers, the cost of such traders' season tickets being about one-third of 
the cost of an ordinary season ticket. To traders whose traffic yielded over 
IfiOOl, the railway company gave a still greater reduction on the season 
ticket rate. 

Upon a complaint that the railway company were unduly preferring traders 
who sent or received large quantities of traffic to those sending or receivings 
small amounts of traffic, 

Held, that it was entirely a matter of fact whether the preference given 
was undue, and that where such a preference was given to all persons alike 
upon purely business considerations, there was a strong presumption that th& 
preference was not undue ; and that, on the facts proved, no undue preference 
existed. 

This was an application nnder section 2 of the Railway and 
Canal Traffic Act, 1854. 

The applicants, the Inverness Chamber of Commerce, had 
obtained a cei*tificate from the Board of Trade under section 7 
of the Railway and Canal Traffic Act, 1888, that they were & 
proper body to make a complaint to the Commissioners without 
proof that they were aggrieved by the matter complained of. 

They complained of the system in vogue on the Highland 
railway by which traders who sent or received traffic amounting 
to the sum of 2502. or over per annum were granted season 
tickets at about one-third of the ordinary rate, while a trader 
who sent 1,0002. worth of traffic per annum obtained a still 
further reduction. 

(^) Before Lord Stormonth Darling, and Commissioners Sir Frederick 
Peel and Viscount Cobham, sitting at the Parliament House, Edinburgh. 
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The rates for a season ticket for a distance of 25 miles 
and a period of twelve months vary as follows : — 



Ordinary Passenger and Trader 
whose traffic yields less 
i 250i. 



Trader whose traffic 

yields more than 250(., | 

and less than 1,0002. 



Trader whose traffic 
yields over IfiOOl. 




1901. 

Inybbness 

Chambbb of 

coxmercs 

V. 
HlOHLANI> 

Ry. Co. 



The railway company admitted the system, but denied that it 
constituted an undue preference, since the same advantage was 
offered boim fide to all persons alike on the same terms. The 
railway company further stated, *^ that all the railway companies 
in the United Kingdom have for many years been in the practice 
of issuing periodical tickets to traders contributing certain 
minimum sums to the revenue of the railway companies at 
lower rates than are charged to ordinary season ticket-holders, 
and that the practice has been highly beneficial in the promotion 
of commerce. The tickets are issued chiefly to wholesale 
traders and commercial travellers who are engaged in soliciting 
orders and in distributing commodities along the lines of rail- 
way, and it is reasonable and of great public convenience that 
they should be induced to travel as much as possible. This is 
especially the case in a sparsely populi^d district such as is 
served by the Highland railway, where there are few towns and 
the distances between the towns and villages are comparatively 
long. The amount of travelling required to be done in order to 
secure orders is very great, and unless low rates are continued 
to be charged for traders' tickets, the scanty commerce which 
now exists in the district of the Highland railway, and which 
requires every possible encouragement, will be materially reduced 
to the detriment of the public. Traders' tickets have been and 
continue to be granted by the railway company at the request of 
the trading community, and in their interest. They have the 
effect of promoting traffic upon the railway, but at the same 
time the railway company suffer loss of passenger revenue by 
issuing them at lower rates than the ordinary season tickets, 
and consequently, as matter of revenue it is not of serious 
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1901^^ moment to the railway company that they should be continued, 

iNVEitNEss although it is of serious moment to the traders." 
Chamber of 

COKMEACE 

V. Guthrie, K.C., and Hunter appeared for the applicants. 

Highland 

Macphail appeared for the railway company. 

Lord Stormonth Darling: This application brings under 
our notice the practice followed by the Highland railway com- 
pany of offering traders' tickets at varying rates. Those rates 
vary according to the amount of traffic which is sent or received 
in the course of the year by the persons who apply for these 
tickets. If the amount of traffic is sent or received does not 
yield as much as 250Z. per annum to the coffers of the company, 
then no trader's ticket can be issued at all. If 2501. is yielded 
then the ticket is issued, but at a somewhat dearer rate than 
those issued if the traffic exceeds the 1,000Z. limit. In so far as 
the company distinguish between 250Z. and 1,000Z. worth of 
traffic, it would appear from the evidence that their practice is 
exceptional, or at all events is only shared by, I think, one other 
company ; but in so far as they refuse to issue traders' tickets 
at all below a certain limit, it appears that they were acting in 
accordance with the practice of all railway companies in the 
kingdom./" The applicants admit that the Highland railway 
company are not bound by statute to issue traders' tickets at 
all, but they say that if they do issue such tickets they ought 
to make no difference among traders, but ought to issue the 
tickets to all of them without regard to the volume of traffic 
which they send or receive. It seems to me that there being 
to some extent a preference of one trader over another, the 
whole question comes to be whether that preference is undue, 
and that is a question purely of fact. There is, in my opinion, 
a strong presumption that when a preference of that kind is 
offered and given to all and sundry upon purely business con- 
siderations, without any element of caprice or arbitrary choice 
about it, the preference is not undue. It stands precisely on 
the same footing as the undoubted preference which is given to 
the holder of a season ticket or a week-end ticket, or any other 
ticket issued on more favourable terms than those offered to the 
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ordinary passenger who takes his ticket at the daily rate. The 
gronnd for this preference obviously is that the company find it 
to their interest to encourage travelling, and are willing to carry 
the passenger for a rate which wonld not be remunerative if it 
were a single journey, in the expectation that he is going to 
make a number of journeys. Similarly here the company 
looked for those favoured persons contributing such an amount 
of goods traffic to their revenue as would make it worth their 
while to carry them as passengers at rates which would not be 
remunerative if they contributed less. That is a purely business 
consideration, of which the company is, in the first instance, the 
best judge ; and although I am far from saying that a case might 
not arise where it would be competent for, and might be the 
duty of this Commission to examine and adjudicate upon the 
amount of difference so meted out to different persons or different 
classes, still, I am equally clearly of opinion that here no such 
case has been made. Both on the admission in the pleadings 
and on such proof as has been led, it appears to me that the 
preferences here given are not undue, and therefore that the 
application must fail. 



1901. 



Intbrness 

Chamber op 

Commerce 

V, 

Highland 
Ry. Co. 

Lord 

Stomiontli 

Darling. 



Sib Fbederick Peel : I take the same view as the learned 
Judge. 

LoBD CoBHAM : I coucur. 

[Solicitors for the applicants : Kinviont and Mazweli. 



Solicitors for the railway company : Stewart^ Rule and Bums, 
Inverness.] 
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Charbington, Sells, Dale & Go. 



Midland Bailway Company (0. 

Undue Preference^Coal Traffic — Rebate under Special Agreement — Damages 
recoverable for Six Years only — Railway and Canal Traffic Act^ 1864 (17 <& 18 
Vict. c. 31), s. ^—Railway and Canal Traffic Act, 1888 (61 d 52 Vict, 
c. 26), M. 13, 27. 

August 1, 2, 7, A railway company had, since the year 1889, under an agreement, allowed a 
1901 . rebate of from one to one and a quarter per cent, upon the total annual carriage 

accounts paid by Messrs. Rickett, Smith in respect of the carriage of coal 
from collieries situated on the railway company's system of railways to all 
stations or places in the United Kingdom, other than stations on the Great 
Eastern railway outside London. 

The applicants, who were competitors in trade with Messrs. Rickett, Smith, 
complained that the railway company had not allowed such rebate in respect 
of similar traffic carried by the railway company for the applicants and 
delivered in like manner. The applicants first became aware of the existence 
of the rebate in October, 1900. 

Held^ that the terms and conditions contained in the agreement with Messrs. 
Rickett, Smith did not ajSord a justification for the railway company making a 
difference between Messrs. Rickett, Smith and the applicants as regards any 
rebate on their annual carriage accounts of more than a quarter per cent, in 
favour of Messrs. Rickett, Smith. 

The Court, therefore, allowed to the applicants on their annual accounts 
with the railway company for the carriage of coal from collieries on the 
railway company's system of railways for six years before the termination of 
the agreement damages equal to the allowance per cent, made by the rail- 
way company during that period to Messrs. Rickett, Smith on their annual 
carriage account with the railway company for carriage of similar traffic, less 
one quarter per cent., such damage to be in respect of the applicants' coal 
traffic to places (stations on the Great Eastern railway company outside 
London excepted) to which comparable and competitive coal contributing 
to their carriage account with the railway company had also been sent in 
substantial quantities within twelve months by Messrs. Rickett, Smith. 

Held, further, that the words " Rebates are allowed to coal merchants off 
their coal traffic accounts in certain cases and upon certain conditions, where 
the annual tonnage carried exceeds 25,000 tons. Particulars of the conditions 
qualifying merchants to this allowance may be obtained on application to the 

(1) Before Wright, J., and Commissioners Sir Fbedebick Feel and 
Viscount CoBHAM sitting at the Royal Courts of Justice, London. 
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.general manager/' inserted in the rate-books were not sufficient to disclose the 
existence of the rebate in accordance with the 14th section of the Begulation 
of Bailways Act, 1873. 

This was an application under section 2 of the Railway and 
€anal Traffic Act, 1854. 

The applicants were London coal merchants, for whom the 
Midland railway company had for thirty years carried large 
qaantities of coal, and they complained that from the year 1889 
the Midland railway company had made to a firm of coal 
merchants, Messrs. Bickett, Smith & Co., of King's Cross, 
a rebate in respect of all coal carried for sach merchants by 
the Midland railway company or their agents, to all stations or 
places in the United Kingdom other than stations on the Great 
Eastern railway company ontside London, while not allowing 
it to the applicants in respect of similar traffic carried by the 
Midland railway company for them, and delivered in like manner. 
The rebate was at the rate of 1 per cent, upon the total amount 
of the carriage accounts in respect of the coal traffic until the 
year 1892, in which year it was increased to IJ per cent. 

The appHcants stated that the existence of this rebate had 
been so far as possible kept secret, no notice of it having been 
published either in the rate-books or lists supplied from time to 
time by the Midland railway company to their customers ; and 
that they first became aware of its existence in the month of 
October, 1900. The applicants alleged that this was an undue 
preference in favour of Messrs. Bickett, Smith & Co., and asked 
for 5,250Z. damages. 

The railway company admitted the existence of the agreement 
dated the Slst January, 1889, but stated that it had ceased to 
be in operation on February 7th, 1901, and had not since been 
renewed. They stated that they would always have been willing 
to enter into a similar agreement with the applicants or any 
other trader who was in a position to put traffic upon their line 
to the same extent and under the same conditions as provided 
for under the agreement, and they denied that the discount 
allowed to Messrs. Bickett, Smith & Co. had been improperly 
kept secret. And further, that during the period the discount 
<K)mplained of was made, the applicants had never carried on a 
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trade large enough to enable them to fulfil the term of the agree- 
ment, upon which alone the discount was allowed. The railway 
company submitted that under the conditions provided for by 
the said agreement, the discount allowed to Rickett, Smith & Co. 
did not constitute an undue preference ; and as regards so much 
of the claim for damages as arose more than six years before the 
date of the application, the railway company relied on the Statute 
of Limitations. 

The agreement in question was as follows : — 

''An agreement made the 81st day of January, 1889, between the 
Midland railway company (hereinafter called * the company ') by 
John Noble, their general manager, of the one part, and Rickett, 
Smith & Co., of King's Cross, London, and elsewhere, coal 
merchants (hereinafter called * the merchants '), of the other part. 
Whereas the merchants carry on business as coal factors and coal 
merchants at various depdts in London and at various towns and 
places in the south of England and elsewhere, and a large 
proportion of the coal sold by the merchants has been conveyed 
by the company from collieries at or in connection with their 
system either to its destination or to the junction with the 
railway of some other company at through rates which are 
charged by and payable to the company, and whereas the 
course of business has been for the merchants to pay the carriage 
upon all coal sold by them whenever practicable, and they have 
paid such carriage direct to the company, who have accounted to 
the other companies respectively for their respective proportions, 
and whereas the payment of carriage by the merchants as afore- 
said instead of by the respective consignees of the coal has been 
of advantage to the company, and in consideration thereof and 
of the merchants having directed a large share of the traffic under 
their control over the Midland railway in preference to other 
railway routes, the company have made to the merchants a rebate 
or allowance upon the amount payable by them for carriage as 
aforesaid, and whereas it is expedient that the terms and 
conditions upon which such rebate or allowance is made should 
be clearly stated, now it is hereby agreed by and between the 
parties hereto as follows : 

1. The merchants will during the continuance of this 
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agreement endeavonr as they have hitherto done to favour the 
company's route for traffic when that route is equally convenient 
with that of any other company. 

2. The merchants will, whenever it is conveniently practicable 
so to do, pay to the company the carriage upon all coal sold by 
them at places upon or beyond the company's railway. 

3. The merchants will pay to the company their accounts for 
carriage at the times when such accounts shall be payable 
according to the company's regulations from time to time in 
force, punctuality of payment being a material condition of this 
agreement. 

4. The company will allow to the merchants a rebate or 
allowance at the rate of 1 per cent, upon the total amount of 
their carriage accounts provided that the total amount of such 
carriage accounts shall not be less than 140,000Z. in any one 
year. 

5. Such rebate or allowance shall be paid annually in the 
month of February upon the carriage accounts for the preceding 
year. 

6. This agreement shall continue in force for a term of five 
years, and shall thereafter be determinable by either party at any 
time on giving three months' previous notice to the other party, 
provided that if a competent court shall decide that this agree- 
ment constitutes an undue preference towards any other trader 
or class of traders either party shall have the right to determine 
it forthwith, and this agreement shall not prevent the trader 
from claiming equally favourable terms and conditions to those 
afforded by the company at any time to any other merchants 
carrying on a similar business. As witness the hands of the 

said parties, 

(Signed) John Noble. 

(Signed) Kickett, Smith & Co." 
The following notice had been inserted in the rate-books : — 
''Bebates are allowed to coal merchants off their coal traffic 
accounts in certain cases and upon certain conditions^ where the 
annual tonnage carriage exceeds 25,000 tons. Particulars of the 
conditions qualifying merchants to this allowance may be 
obtained on application to the general manager." 

B. — ^VOL.XL 15 



1901. 

Chabrino- 
TON, Sells, 
Dale & Co. 

V. 

Midland 
Rw Co. 



226 



RAILWAY AND CANAL TRAFFIC CASES. 



1901. 



Chakrino- 
TON, Sells, 
Dale & Co. 

V. 

Midland 
Ry. Co. 



Balfmir Browne, K,C., Pickford, K.C. (Roskill and C. TV. 
Turner with them), for the applicants. 

The preference being secret prevents other traders putting 
themselves in the position to o£fer similar advantages to the 
railway company. The applicants have paid their accoants in 
the same manner as the agreement requires. There is no 
decision which says that merely large quantities of traffic justify 
a lower rate, unless there is some commensurate saving to the 
railway company. As regards damages, the Statute of Limitations 
refers only to an "action," which this is not. The right to 
damages is conferred by section 12 of the Railway and Canal 
Traffic Act, 1888 ; and they arose in 1889. They cited Daldy db 
Co. V. Midland Bmlway Campany Q). 



C. A. Cripps, K,C., Asquith, K.C. {Ernest Moon mth them), 
for the Midland railway company. 

The agreement did not constitute a special rate which could 
be inserted in the rate-book ; it merely arranged a discount on 
the amount. Lord Herschell, in Pickering-Phipps v. London and 
North-Western Railway Company (^), held that competition was 
an element to be considered. Here competition by sea was a 
material factor in originally making the agreement. At lea^ 
half of Bickett, Smith's coal came to London and to places 
beyond which could obtain coal just as conveniently by sea from 
the northern ports. The applicants could not compete with sea- 
borne coal. The other two factors were the advantages gained 
to the railway company by the large amount of the traffic, and by 
the direct payment of carriage, relieving the railway accounts. 
The amount of the rebate could not be complained of. The 
preference was not undue. 

Robson, K.C. {Edward Bray with him), was heard on behalf 
of Messrs. Eickett, Smith & Co. 

Wright, J. : There is one part of this case on which we do 
not take altogether the same view, and therefore it is necessary 



(») Ante, Vol. X. 303. 
(2) Ante, Vol. VIII. 83. 
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for us to deliver separate judgments, though I do not think that 
there will be any great practical difficulty in the result. There- 
fore each judgment must be taken separately. Speaking for 
myself there are two reasons why some of the earlier cases on 
questions of this kind were involved in some uncertainty. One 
was inattention to the difference between the obligations of a 
railway company under the Eailways Clauses Act in respect of 
traffic of different persons passing over the same piece of line, 
and their obligations under the Traffic Act of 1854. Even in 
the House of Lords in Evershed's Case (^) the opinions of the 
Law Lords were certainly not expressed so as to call attention to 
that distinction, but that distinction was established in the House 
of Lords, in the Denaby Main Case (^), and has ever since been 
fully recognised. The other reason why some of the earlier cases 
are not always useful now is to be found in section 27 of the 
Traffic Act of 1888, which directs that, in deciding whether 
difference of treatment does or does not amount to an undue 
preference, the Commissioners may, so far as they think 
reasonable, in addition to other considerations affecting the case, 
take into consideration whether such lower charge or difference 
in treatment is necessary for the purpose of securing in the 
interests of the public the traffic in respect of which it is made, 
and so forth. 

Now, since the decision of the Court of Appeal in the 
Pickaing-PJiipps Case (^), it is clear that we may, and so far as 
is right ought to, take into consideration whatever is properly 
relevant to the question whether a preference is undue or 
unreasonable, in addition to the further tests supplied by the 
27th section of the Act of 1888. Here the case turns mainly 
upon the following suggestions made on behalf of the respondent 
company. It is said that the allowance to Messrs. Bickett, 
Smith & Co. was given in good faith, and in the interests 
of the public as well as in the interests of the respondents, as 
a necessary inducement to Messrs. Bickett, Smith & Co. to 
take coal from the Midland coalfields and rail it to districts south 
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(«) AnU, Vol. III. 426; 11 App. Cas. 97. 
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of the Thames instead of bringing north country coal by sea. It 
is further said that there was a sufficient reason for confining 
this privilege to Messrs. Rickett, Smith & Co., namely, that 
they alone had a large enough business south of the Thames 
to enable them to compete by sea, because the large steamers in 
use required quick clearing, which they alone could effect, and it 
was said that the sea furnished an effective competitive route for 
coal from an alien district, and that the Midland company had 
a right to buy off that competition by a reasonable allowance to 
the only firm which was able to defeat that competition, and that 
it was a great advantage to the company to do that, and a great 
advantage to the public, in that another coalfield was brought into 
effective competition with the northern coalfields in the southern 
markets. I have no doubt that the justification for the allowance 
so put forward would be sufficient in law, if made out in fact, if 
the amount of the allowance is reasonable, and if it was open to 
other traders who are able to secure a similar advantage to the 
railway company to obtain similar terms for themselves. Mr. 
Beale, of the Midland railway company, told us that, according to 
his recollection of the transaction which resulted in the agreement 
under which the allowance was given to Messrs. Eickett, 
Smith & Co., the desire to obviate the seaborne competition of 
the north country coal to places south of the Thames was 
necessarily limited to Messrs. Rickett, Smith & Co., because 
at that date they stood alone in having a large enough 
trade to those places to make their competition formidable. 
Speaking for myself, I have come to the conclusion, although I 
accept absolutely Mr. Beale*s recollection of what took place so 
many years ago, that the arrangement was not quite so closely 
adjusted to the facts of the case as he seemed to think. I doubt 
if it was an arrangement intended or adapted solely to carry out 
those objects, and I doubt whether the benefit given to Messrs. 
Rickett, Smith & Co. was one merely commensurate with or 
was, in fact, measured by that object. The agreement is in 
writing, and it contains recitals which state what the reasons for 
the allowance were. Those recitals do not mention that ground 
at all. When we come to the pleadings in this case the answer 
of the railway company does not raise that ground at all, or 
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allude to it in any way, and further the allowance itself is not 
limited to coal which would be subject to that seaborne competi- 
tion, but is spread over the whole of the coal. I do not lay so 
much stress upon that last part, because Mr. Beale explained 
that, however much they might have had in mind the seaborne 
competition, it was thought convenient to spread the allowance 
over the whole of Messrs. Ilickett, Smith & Co.'s traffic. 
Still that observation has to be made. Further, I must add this, 
that the object which the Midland railway company had in so far 
as they were thinking of the seaborne competition, seems to have 
been long since attained, and it is not at all proved to my mind 
that the Midland coal any longer requires, or has for years re- 
quired, such protection as this agreement with Messrs. Rickett, 
Smith & Co. gave, nor, in fact, was the benefit of a 
similar allowance open to the other traders. It was so secret that 
even Mr. Shaw (^) did not know of it, and denied its existence, 
and surely the traders had a right to expect that Mr. Shaw would 
know of anything which was to afTect their interest, and which it 
was also important should be disclosed to them. 

On these grounds I think that the reason put forward by the 
railway company as the general justification for the preferential 
allowance to Bickett, Smith & Co. is not made out. In 
any case it is obvious that the reason put forward would be 
no justification whatever for preferential allowance to Rickett, 
Smith & Co. as regards places not afiected by the suggested 
competition. A coal merchant trading only to London and not 
south of London could cleai'ly complain of the preferential treat- 
ment of Rickett, Smith & Co. as regards traffic to or short of 
London, and it cannot make any di£fereuce in that respect, that 
the merchant also trades to places where the competition exists. 

So much for the principal matter in dispute ; but, besides 
that, there is the question whether some portion of the allowance 
made to Rickett, Smith & Co. could not be justified on 
grounds of a different kind. It was said that the traffic of 
Messrs. Rickett, Smith & Co. was carried on in a way 
which effected, in favour of the railway company, savings in the 
matter of clerkage and canvassing, and advantages as regards 
(^) The mineral manager of the Midland railway company. 
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ease of collection of sums of money due to the company, very 
much in consequence of the extended system of what was 
called factorage which Messrs. Bickett, Smith & Co. adopted 
more than their competitors in this business. I am not 
prepared to say (and I think all the members of the Court agree) 
that there might not be some substance in those contentions of 
the railway company. I think we are all agreed that a quarter 
per cent, in those respects would be enough to allow Messrs. 
Bickett, Smith & Co. 

Then comes the subsidiary question whether there is anything 
that prevents the applicants from recovering for the past. I 
think it is clear that they did not discover this agreement with 
Messrs. Bickett, Smith & Co. until October in last year, 
and I think it is also clear that the railway company have no 
defence under the 18th section of the Act of 1888. I cannot 
think for a moment that the arrangement with Messrs. Bickett, 
Smith & Co. was disclosed in a manner sufficient to satisfy 
those provisions of the Act of 1888, or section 14 of the Act 
of 1873. 

As regards the time for which the allowance should be carried 
back, I think it should be six years, and six years only. The 
words of the Statute of Limitations of James I., which are 
applicable, are the words "Action on the case." If this had 
been simply an action, I should have thought on the authority 
of Bradlaugh v. Clarke C), in the House of Lords, and other 
cases of that kind, that a proceeding in this Court by an ordinary 
person in pursuit of an ordinary legal remedy in an ordinary 
character, would be an action. Whether it is an action on the 
case we need not decide, but I think we ought to follow the 
analogy of the Statute of Limitations, and I certainly am not at 
all prepared to find that the concealment that existed in this 
case was in any sense at all fraudulent, or involved any kind of 
improper conduct on the part of the Midland railway company. 
If there was anything wrong it was a mistake or misunderstand- 
ing, and therefore 1 think there is no reason why the analogy of 
the Statute of Limitations should not apply. 

The general question whether the mere comparative greatness 
(1) 8 App. Cas. 364. 
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of the volume of traffic unattended by any consequent economy 
to the railway company, or other special advantage in working it, 
would be enough to justify a rebate or allowance has not been 
argued in this case, and I do not wish to say anything more 
about it than this, that if an allowance or rebate were justified 
simply on the ground of quantity of traffic, if such a principle 
were admitted (unless, perhaps, where the disparity was so great 
that on one side there was a large volume and on the other side 
some insignificant trifle of traffic) it would justify a difierentia- 
tion of charges in so many cases that the rule itself against 
preference would be in danger of disappearing, and the small 
trader would be in a more hopeless position than the position in 
which he now is. That point we do not attempt to decide 
because it was not argued. 

Sib Frederick Perl: The applicants in this case are coal 
merchants, and complain of the Midland company having given 
an undue preference to Bickett, Smith & Co., also coal 
merchants, by entering in January, 1889, into an agreement 
with them by which they were to receive a rebate of 1 per cent., 
afterwards increased to 1^ per cent., on the total amount of their 
carriage account. The agreement was to continue in force for 
five years, and to be thereafter terminable by either side giving 
to the other three months' notice. It seems to have been kept 
very private, and was not known to any of the railway companies 
competing with the Midland. But it was made public in 
October, 1900, consequent upon some enquiries about rebates 
to which the case of Daldy v. Midland Railway Company (^) 
gave rise, and in November, 1900, the railway company informed 
Bickett, Smith & Co. that the publication of the agreement 
had led to so many complaints both by coal traders and other 
companies that it was necessary for them to use their power to 
put an end to it by notice, and it expired accordingly in February 
last. The advantage which the Midland railway company 
hoped to secure by the agreement was, a coal traffic over their 
line large enough to yield annually a sum from rates of not less 
than 140,000Z., the rebate not being payable unless the quantity 
(1) Ante, Vol. X. 608. 



1901. 



Gharrino- 
Tox, Sells, 
Dale & Co. 

V. 

Midland 
Ry. Co. 

Wright, J. 



232 



RAILWAY AND CANAL TRAFFIC CASES. 



1901. 

Chabiuno- 
TON, Sells, 
Dale & Co. 

V. 

Midland 
Ry. Co. 

Sir F. PeeL 



carried for Rickett, Smith & Co. was sufficient for that 
purpose, and, as part of that traffic through the indirect opera- 
tion of the agreement, a considerable proportion of the coal 
sold by Bickett, Smith & Co., in the districts south of London 
served by the Brighton and other southern lines. Bickett, 
Smith & Co. had established a large business in the sale 
of coal south of London, getting the coal partly by land and 
partly by sea, and it was greatly to the interest of the Midland 
railway company that the coal that was railway borne should be 
supplied from the Midland Counties coalfields, and should be 
brought to London by means of their railway, not only because 
of the profit to be derived from conveyance, but also because 
Bickett, Smith & Co. defrayed all expenses in canvassing 
for orders and collecting charges. But of the two modes of 
conveyance that by sea is the cheaper, and one object of giving 
Bickett, Smith & Co. the allowance off their total amount 
was to lessen the advantage in that respect which coal seaborne 
to London or other ports had over coal carried by the Midland 
railway, and it seemed to the Midland railway company that 
there was no undue preference in giving it to Bickett, Smith 
& Co., because their position in the market south of London 
was such that no other merchant consigning by the Midland 
line could compete with them, taking into consideration that 
nothing in the agreement restricted them from obtaining 
supplies of coal by sea to any extent they pleased, and that 
from the largeness of their consignments they could have 
recourse, to meet opposition, to this cheaper route, where dealers 
in smaller quantities would practically be excluded from it. I 
think this contention of theirs is borne out by the evidence, 
and that so far as Bickett, Smith & Co. have had a rebate 
on traffic conveyed vid the Midland railway to places beyond it 
or upon the southern railways to which there was an effective 
competitive route by sea no case of undue preference has been 
made out. 

The agreement, however, goes further than this. It gives a 
rebate on the total amount of Bickett, Smith & Co.'s carriage 
account, and coal destined for any part of London or for any 
place on the Midland system would all contribute to this 
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accoant. On such coal, however, no distinction of charge ^^Q^- 
between Bickett, Smith & Co., and the applicants can or has 
been attempted to be justified, except so far as special circam- 
stances or difference in quantity may have enabled the railway 
company to conduct Kickett, Smith & Co.'s trai&c at a less cost 
than that of the applicants', and I think the applicants should Sir F. Pe«l. 
have the benefit, as regards charges for coal carried for them to 
places at which they have dealt, of any allowance which has 
been made to Rickett, Smith & Co. off their charges to the 
same places, and which has not been due to the circumstances 
above referred to. As to those circumstances there is a provi- 
sion in the agreement that Rickett, Smith & Co. shall pay to 
the Midland railway company the carriage upon all coal sold by 
them at places upon or beyond the company's railway, and the 
payment by the trader instead of by the respective consignees of 
the coal, with its bearing upon account-keeping and clerkage, 
and the risk of bad debts, is an advantage to the railway company. 
As, however, the agreement was not made public, and the 
applicants could not know that this was an economy for which 
the railway company would make an allowance off their charges, 
any difference in the practice of the applicants in paying carriage 
for their consignees or for use of lines beyond the Midland, 
ought not to count against them. But the principal differ- 
ence of circumstance is the greater quantity of Rickett, Smith 
& Co.'s trafiSc. Their daily wagon consignment is put at 
270, as against 78 that are sent by the applicants. Nothing is 
claimed for difference of cost in conveying the trucks from 
the collieries to London, for they come mixed together, but on 
arrival there, they have to be separated for distribution, and the 
cost at which this is done depends upon the number that can be 
shunted and marshalled at a time. The larger the dealer the 
more likely is it that his trucks can be shunted at a saving of 
time and expense, truck for truck, and in return for this gain the 
railway company may not unreasonably make to Rickett, Smith 
& Co. some allowance proportionate to their larger traffic. 
What exactly the proper allowance would be it is not easy to 
say, but I adopt the learned judge's figures of ^ per cent. I 
consider the applicants have made out a case for damages under 
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sections 12 and 13 of the Traffic Act of 1888, but that the 
period over which they Bhould extend shonld not go more than 
six years back. 

Lord Cobham : The defence of the railway company to the 
charge that their allowance of a rebate or discount to Messrs. 
Bickett, Smith & Co. under the agreement of 1889 con- 
stituted an undue preference rests on two main grounds. 
They contend, firstly, that owing to the circumstances and 
magnitude of Messrs. Kickett, Smith & Co.'s traffic, the 
saving in the cost of dealing with it, as compared with that of 
the applicants, was at least commensurate with the amount of 
the rebate, and that therefore there was no preference for 
them to justify. I mast admit that I entertain some doubts 
whether a quarter of the amount of the rebate which is 
proposed, that is about "16 of Id. on a 4«. 6d. rate, fully repre- 
sents the amount of the saving; but the railway company 
upon whom the onus lies have not been able to give any figures 
or estimate on this point, and where bo much is left to con- 
jecture I should not be inclined to difier from the majority of 
the Court. 

The second defence set up by the company is based on 
competitive grounds. They say that Messrs. Rickett, Smith 
& Co. have established a new market for coal in the south of 
England practically amounting to a monopoly, and that by 
means of the 1889 agreement the railway company secured for 
themselves the carnage of a large share of this traffic, one half 
of which might otherwise have been diverted to the sea route. 
I am of opinion that this defence has not been adequately 
established. The agreement says nothing about sea competition, 
and I am not satisfied that it is in fact due to the rebate of 
between Id, and 2d. a ton, set against a saving of 9d. by sea 
carriage, that so large a traffic has been sent by rail. Messrs. 
Eickett, Smith & Co. sent coal by rail much in excess of 
the amount upon which the minimum of 140,000Z. is paid, and 
this points to the conclusion that owing to local or other 
circumstances Messrs. Rickett, Smith & Co. to a large 
extent find the land route the more convenient of the two. So 
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far as that is so the justification of the railway company on ^^Q^ - 

competitive grounds would fail. But whether the rehate has Charrino- 

Tox, Sells, 
been eflfective or not from the Midland railway company's Dale & Co. 

point of view, it may have been of material assistance to Messrs. Midland 
Rickett, Smith & Co. in establishing and maintaining their Ry^o. 
predominant position in the south of England which we are lK)rd Cobham. 
now asked to regard as a main justification of that rebate. 
A very small percentage in the coal trade makes the difference 
between profit and loss, and it may very well have been as 
stated by some witnesses that the advantage given to Messrs. 
Bickett, Smith & Co., so far as regards the south of 
England, turned the scale in their favour and against their 
competitors. It is impossible to disprove this assertion owing 
to the non-publication of the rebate by the railway company, 
which prevented Messrs. Charrington, Sells & Co., and other 
large firms either from calling it in question or from claiming 
to share in its advantages. Thus there was no open competi- 
tion on equal terms. It is true that the non-publication of a 
preferential rate is not necessarily a proof of undue preference, 
but if I rightly understand the ruling in the Daldy Case (^), a 
non-publication which denies to some traders the opportunity 
of sharing in preferential terms accorded to others, goes 
far to render a preference undue, which might otherwise be 
defensible. 

The agreement on the face of it seems to be merely an under- 
taking by the railway company to give a percentage discount in 
consideration of a certain large amount of traffic being secured 
to them. This, no doubt, was a pure business transaction based 
upon competitive considerations, and so far as it promoted lower 
rates and efficacy of service, it was in the interests of the public. 
But such arrangements must inevitably tend towards the monopoly 
of trade by the more powerful firms, and this in my view would 
be contrary to a main intention of Parliament in legislating 
against undue preference. But I need not labour that point as 
I do not understand that a contrary view is put forward by the 
defendants, and I concur in the conclusion that the railway 

(») Ante, Vol. X. 303. 
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1QQ2' company have failed to establish their defence except to the 

Chaj^ing- extent of a quarter of the rebate. 
TON, Sells, 
Dale & Co. 

Midland [Solicitors for the applicants: Turner y Son and Foley. 

Ry. Co. 

Solicitors for the Midland railway company : Beale dt Co. 

Solicitors for Messrs. Rickett, Smith & Co. : Deacon d- CoJ] 
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Huntington and Others 



The Lancashire and Yorkshire Railway Company 0. 

Rebate on Siding Rates— Siding ''not Belonging to tJie Company'*— Railway 
and Canal Traffic Act, 1894 (67 cf 58 Vict. c. 64), s. 4. 

Section 4 of the Railway and Canal Traffic Act, 1894, enacts that : — " When- jf^y 24, 
ever merchandise is received or delivered hy a railway company at any siding 1900. 

or branch railway not belonging to the company, and a dispute arises between May 1, 2, 
the railway company and the consignor or consignee of such merchandise as l^Q^- 

to any allowance or rebate to be made from the rates charged to such con- 
signor or consignee in respect that the railway does not provide station 
accommodation or perform terminal services, the Railway and Canal Commis- 
sioners shall have jurisdiction to hear and determine such dispute, and to 
determine what, if any, is a reasonable and just allowance or rebate." 

A siding was constructed by a railway company upon a plot of land adjacent 
to their railway, leased to them by a trader for a term of 996 years at the 
yearly rent of Id. The trader himself was a lessee of the plot of land at a 
yearly rental of 11. odd. The sub-lease contained covenants that the railway 
company would erect a warehouse and construct a siding ,upon the plot 
demised, with proper connections connecting their main line with the ware- 
house ; keep the siding and warehouse in repair ; haul from the neighbouring 
station (a distance of three-quarters of a mile) into the siding, free of charge, 
wagons consigned to the owners or occupiers of the said trader's mills ; take 
away at their own expense all covering used for such traffic and check the 
goods ; and afford to the owners or occupiers of the mills free use and enjoy- 
ment of the warehouse ; provided that, if they (the owners or occupiers) did 
not require the use of the whole warehouse, the railway company were to be 
entitled to use such parts as might not be from time to time required. The 
owners or occupiers of the mills were to move the wagons from the point on 
the siding where left by the railway company to the warehouse, and also to 
load and unload, and perform all necessary labour, at their own cost and risk. 

Held, by the Court of Appeal (affirming the judgment of the Railway Com- 
missioners), that the siding was a siding " belonging to the railway company," 
not only in the sense that they were lessees entitled to the possession of it, 
but also in the sense that they were entitled to the user of it, subject to the 
easement granted to the trader. 

Held, that the words "belonging to the company" in section 4 of the 
Railway and Canal Traffic Act, 1894, do not mean belonging, in a logal sense, 

(^) Before Wbioht, J., and Commissioners Sir Frederick Peel and 
Viscount CoBHAM, sitting at the Royal Courts of Justice, London. 
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as being owners of real property ; and that it would be possible for a siding 
to be on the freehold of a railway company, and yet not to belong to the 
company within the meaning of the section. 

This was an application under section 4 of the Bailway and 
Canal TraflSc Act, 1894. The applicants were paper makers at 
HoUin's Mills, Darwen, in Lancashire, and they applied for 
siding rebates from the Lancashire and Yorkshire railway 
company. The siding in question was constructed in pursu- 
ance of a lease dated Noyember 22nd, 1866, whereby the lessors 
(who were predecessors in title of the applicants) demised to 
the respondents a plot of land adjacent to the railway of the 
respondents for a term of 996 years at the yearly rent of Id- 
One of the recitals of this lease was as follows : — ** And whereas 
(the lessors) lately applied to and requested the said Lancashire 
and Yorkshire railway company to construct a siding, shed 
and other works on the said plot of land for the use of the said 
company and the owners or occupiers of the mills, which the 
said company have agreed to do on the said (lessors) making the 
demise and entering into the covenants on their part herein- 
after respectively contained." The respondents then covenanted 
with the lessors, their executors, administrators and assigns, to 
erect upon the plot demised a warehouse, and construct (also upon 
the plot) a siding connecting their main line with the warehouse. 
The railway company also covenanted to keep the siding and 
warehouse in repair, to haul any wagons consigned to the owners 
or occupiers of the applicants' mills from Darwen station into 
the siding free of charge (the consignees to move the wagons 
from the siding into the warehouse, and to load and unload at 
their own risk and cost) ; to take away all coverings used and to 
check the goods at their own expense ; and also to afford the 
owners or occupiers of the applicants' mill free use and enjoy- 
ment of the warehouse, provided that if the use of the whole 
warehouse was not required, the railway company were to be 
entitled to use the portions not from time to time required. 

The applicants, in claiming that this siding was a *' siding 
not belonging to the railway company " within the meaning of 
section 4 of the Railway and Canal Traffic Act, 1894, also relied 
on the proviso to section 5 of the Lancashire and Yorkshire 
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Railway Act, 1891, which, after authorising a widening of the 1900, 1901. 



The Laxca- 
khike and 

YoHKSHIKE 

Ry. Co. 



railway, enacted as follows : — *' Provided always that nothing in Huntinotoh 

"^ AND Others 

this Act contained shall authorise the company to enter upon, 

take, use or interfere with the siding, warehouse, and works or 

the approach thereto, as the same are now used and enjoyed by 

Messrs. Potter & Co., of the HoUin's paper mill, Darwen, and 

which are referred to and are the subject of a certain indenture 

of lease dated the 22nd day of November, 1866, and made 

between J. G. Potter (and others) of the one part and the 

company of the other part, without the consent in writing of 

the said parties of the first or one part, their heirs, executors 

or assigns owners or occupiers of the said HoUin's paper mill, 

nor shall anything in this proviso contained affect, lessen or 

prejudice the powers, privileges and rights of either of the said 

parties to the said indenture of lease." 



Balfour Broiime^ Q.C., DanckwertSy Q.C. (Whitehead with 
them), for the applicants. 

It is only necessary to prove that the siding does not belong 
to the railway company ; it is not necessary to show to whom 
it does belong. If it were constructed for the use of the trader 
and the railway company, that is sufficient. The applicants have 
the permanent use of the warehouse ; if there is no room the 
railway company cannot use it at all, and the siding is then 
useless to the railway company. 

Cripps, Q.C.y C. A, RusseU, Q.C. {Ernest Moon with them), 
for the respondents. 

The covenant obliging the traders to move the wagons from 
the point on the siding where they have been deposited by the 
railway company would be unnecessary if it were a traders' 
siding. Also, if the warehouse belonged to the traders, there 
was no necessity to have a covenant giving them the preferential 
right of user. The case of Pid<:ock dk Co. v. Manchester, 
Sheffield and Lincolnshire Railway Company i^) is in the present 
respondents' favour. 



(») AnU, Vol. IX. 46. 
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Wright, J. : This question arises under the 4th section of 
the Traffic Act of 1894, which says that : "Whenever merchan- 
dise is received or delivered b}' a railway company at any siding 
or branch railway not belonging to the company, and a dispute 
arises between the railway company and the consignor or con- 
signee of such merchandise as to any allowance or rebate to be 
made from the rates charged to such consignor or consignee in 
respect that the railway company does not provide station accom- 
modation or perform terminal services, the Railway and Canal 
Commissioners shall have jurisdiction to hear and determine 
such dispute and to determine what, if any, is a reasonable and 
just allowance or rebate," The first question here is whether 
this siding is one which is within those words "not belonging 
to the railway company." " Belonging " there, of course, does 
not mean freehold or anything of that kind. It is perfectly 
possible for a siding to be on the freehold of the company and 
yet not to belong to the company within the meaning of that 
section. Still, that is an element to be considered ; and here 
the siding either is on freehold of the company or it is on land 
in which they have a term of 996 years from the date of their 
lease. The company made the siding, they maintain the siding, 
and they have free and absolute right to use the siding them- 
selves for their own traflSc, or to allow other persons to use it, 
subject only to a very strong and substantial kind of easement 
which the applicants have in it, the right in the applicants to 
have their traffic, that is, traffic apparently consigned to Dampen 
station, brought there by the railway company free of running 
cost, and free of the cost of removing sheets, and free of the 
cost of shunting. Subject to those rights which do not appear 
to be enlarged by the saving clause in the later Act of 1891, 
although they are recognised by that Act, subject to those rights 
it appears to me that the siding belongs to the railway company. 
It clearly does not belong to the applicants in as high a degree 
as the degree in which it belongs to the company. 



Sir Frederick Peel and Lord Cobham concurred. 



The applicants appealed against this decision. 
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Balfour Browne, K.C., DanckwerU, K.C. (Whitehead with 1900> iQOi- 
them), for the appellants. 

By the covenants in the lease, the railway company cease to 
have any control over the traflBc, directly the truck is on the 
siding line. No right of overflow user is reserved to the railway 
company, as regards the siding, hut only in the case of the 
warehouse. If the right to use a siding free of charge has been 
bought by payment down, it ** belongs*' to the purchaser for the 
carriage of all goods of his which are conveyed to that siding — 
a fortiori when (as is the fact in this case) the purchaser has the 
whole use of the siding. The question of "belonging " must be 
tested with reference to the contract of carriage for which the rate 
is charged, and about which the dispute arises. The word 
" belonging" does not mean " property." If the lease is construed 
in its strict legal sense, the land and the siding '^ belong '' to the 
freeholder ; but the railway company's rights in the siding being 
entirely subservient to the rights of the appellants, it is a siding 
not belonging to the railway company within the meaning of the 
section, and within the decision oiPidcock*8 Case (^). 



CrijypSy K,C., C. A. Russell, K.C, and Ernest Moon, for the 
respondents, were not called on. 



A. L. Smith, M.R. : The point in this case is as to what is 
the meaning of three or four words in the Railway and Canal 
TraflSc Act of 1894. The words being : "A branch railway not 
belonging to the company." I will read the first three lines of 
that section : "Whenever merchandise is received or delivered 
to a railway company at any siding or branch railway not belong* 
ing to the company." Then — " In the case of dispute in regard 
to the allowance on terminals " and so on, they are to go before 
the Commissioners. Now it is said the question does not come 
within the purview of that section, because it is not a siding or 
branch railway not belonging to the company; or, in other 
words, it does belong and is a siding or branch railway belonging 
within the meaning of that section in the Railway and Canal 
Traffic Act. The trader asserts on the other side that is not so. 



(>) AnU, Vol. IX. 45. 



B. — VOL. XI. 
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Now what do we start with ? I agree with what has been said 
by the learned counsel at the bar, and I agree also with what is 
said by Mr. Justice Wright in the Court below, that the words 
"belonging to the company " do not mean belonging in a legal 
sense as being owners of real property. I agree, too, that the 
fact with regard to this lease of 1866 is a matter which, as I said 
before, must not be lost sight of, because it is the foundation of 
the whole question we have had to decide — the foundation, but 
not the whole of it. What happened ? What did this trader 
who is now applying to Mr. Justice Wright, saying that the siding 
is a siding not belonging to the Lancashire and Yorkshire 
railway company, do? In 1866 he granted a lease to this 
railway company of this very siding for a term of 996 years at a 
nominal rent of a penny a year. That is what he did. That is 
a strong fact to commence with — that he granted a lease of this 
very siding, which he is now saying is not a siding belonging to 
the railway company, for a term of 996 years to the railway 
company. But there were some provisions in that lease, and the 
provisions in that lease were these : that the trader, the present 
applicant, was to have a very large use of that siding. I agree to 
that, but the question is, as I think Mr. Justice Wright put it, 
whether or not this siding is not a siding belonging to the railway 
company, subject to the easement which the trader might have as 
and when he wanted to use that siding, for the purpose of taking 
his goods ex rail, or rather ex siding, into his own works, in 
proximity to the siding. I think the true view of the facts is 
simply this — ^not to say that that siding is not the siding of the 
railway company ; it is a siding belonging to the railway company, 
but it is property belonging to the railway company subject only 
to this — that an easement has been granted by them to the trader 
to use the bridge as and when he requires it for the purposes of 
his trade. That being so, I agree with my brother Wright, and 
I think he is quite right in deciding as he has done, and therefore 
the appeal must be dismissed with costs. 



Lord Justice Vaughan Williams : I agree. I do not think 
it is possible here to have any doubt about the facts. The fact 
is that this is a siding which belongs to the railway company not 
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only in the sense that they are lessees entitled to the possession 
of it, bat also in the sense that they are entitled to the user of this 
siding subject to the easement they have granted to the applicant. 
That easement is a very large one, but at the same time I cannot 
see that it is so large as to enable one to say that this siding does 
not belong within the meaning of section 4 of the Act of 1894 to 
the railway company. I should have been glad myself if I could 
have been satisfied what the object was of the legislature in 
limiting the operations of section 4 to cases of disputes arising 
in respect of these terminals at any siding or branch railway not 
belonging to the railway company. But although I am not 
satisfied as to what the object of the legislature was, this 
much at any rate is clear : that the section cannot have intended 
to exclude from it cases in which disputes arise between a person 
entitled to the use of a siding under an easement — because if it 
did that, practically the section would have no application at all. 



1900, 1901. 
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V. 

The Lanca- 
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Yorkshire 
Ry. Co. 

Vaugluui 

WUliami, 

L.J. 



Lord Justice Romer concurred. 

[Solicitors for the applicants: Pritchard^ Englejield d: Co., 
agents for Costeker, Darwen. 

Solicitors for the railway company : Woodcock , Kyland and 
Parker, agents for Moorhome, Manchester.] 
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Great Eastern Railway Company 0. 

Rebate on Siding Rates — Siding *'not Belonging to the Company" — Railvoay 
and Canal Trqfh'c Act, 1894 (57 d 68 Vict. c. 64), s. 4. 

Map 25, An ancient siding was situated on a railway company's land, and ran parallel 

1900. to their main line, upon the same embankment, and had been constructed by 

the railway company. The railway company conveyed land for building 
maltings to the applicants upon the terms (inter alia) that they should have 
*' full and free right and liberty at all reasonable times and in all reasonable 
ways to use without charge the railway siding for the purpose of conveniently 
forwarding and receiving and conveying all goods and commodities," and 
undertook to place in a convenient part of the said siding all trucks destined 
for the applicants, and also on request to remove and forward them with all 
reasonable expedition ; the railway company further undertook to maintaia 
the siding in good repair. 
Heldf that the siding was a siding *' belonging to the railway company." 

This was an application under section 4 of the Railway and 
Canal Traffic Act, 1894 ('-). The material part of the application 
was as follows : — 

1. The applicants are the owners of maltings erected upon 
land at Bury St. Edmunds which abuts upon the premises of 
the respondents, and are also the owners of a perpetual easement 
and of rights over the respondents* said premises as hereafter 
explained. They claim under the circumstances hereafter stated 
to be entitled to a rebate in respect of traffic passing to or from 
their said maltings and land over the respondents' railway. 

2. The said land easement and rights were granted and 
conveyed to William Downes (the predecessor in title of the 
applicants) for the sum of 350/. by the Eastern Union railway 
company (the predecessors of the respondents) by an indenture 

(•) Before Wright, J., and Commissioners Sir Frederick Peel and 
Viscount CoBHAM, sitting at the Royal Courts of Justice, London. 

(*) Section set out in head-note to Huntington and Others v. Lancashire 
and Yorkshire Railway Company^ ante, p. 237. 
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dated the Ist of February, 1854, to which the applicants crave 
leave to refer. 

8. The following is an extract from the said indenture : ** And 
the said Eastern Union railway company do grant, bargain, sell and 
release, convey and confirm unto the said William Downes and 
his heirs all that piece of land or ground now used as a coal 
wharf; and also full and free right and liberty for the said 
William Downes, his appointees, heirs and assigns, and the 
owners and occupiers for the time being of the above described 
premises, and his and their servants at all reasonable times and 
in all reasonable ways to use the slope of the embankment of 
the railway and the coal shoots thereon, and all other (if any) 
the ground situate lying and being between the hereby conveyed 
piece of land and the main line of railway for the purpose of 
loading or unloading goods and commodities, the said William 
Downes, his appointees, heirs or assigns, or the owners or occu- 
piers of the hereinbefore described premises or their servants 
creating no obstruction to the said company's traffic thereby; 
and also full and free right and liberty for the said Willinm 
Downes, his appointees, heirs and assigns, and the owners and 
occupiers for the time being of the above described premises 
and his and their servants at all reasonable times and in all 
reasonable ways, to use without charge the coal drop hereinafter 
mentioned, and the tramway or railway siding now and for a 
considerable time past existing and extending from the main 
line of the said railway to and alongside of the above described 
premises, for the purpose of conveniently forAvarding and receiv- 
ing and conveying all goods and commodities to and fro between 
the said main line and the said hereinbefore described premises, 
the said company, their successors and assigns hereby under- 
taking to place in a convenient part of the said coal drop and 
tramway all trucks containing goods or commodities destined 
for or required or intended lo be unloaded at the said above 
described premises, and also on request to remove and forward 
with all reasonable expedition to their respective destinations 
all trucks containing goods or commodities loaded at or con- 
signed from the said above described premises without extra 
charge beyond their accustomed tariff for the time being to or 
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from their Bury station, the said company hereby undertaking 
for themselves, their successors and assigns, at their own 
expense for ever hereafter to maintain and keep the said tram- 
way or railway siding in good repair "... and then follow the 
usual words Testing the said premises and rights in William 
Downes for an estate in fee simple. 

4. The said indenture also contained the following covenant 
by the Eastern Union railway company : " And the said Eastern 
Union railway company for themselves, their successors and 
assigns, do hereby covenant with the said William Downes, his 
heirs and assigns, in manner following (namely) : — That they, 
the said company, their successors or assigns, shall and will at 
their own costs for ever hereafter maintain in good and sufficient 
repair the said now existing tramway or railway siding between 
the main line of the said railway and the hereditaments and 
premises hereinbefore described. And also shall and will permit 
the use of the said tramway by the parties and in the manner 
hereinbefore designated, stipulated and provided.'* 

9. The applicants maintain and the respondents deny that, 
having regard to the easement and rights over the original 
siding purchased in the year 1854 and now vested in the appli- 
cants, the said original siding is in respect of all traffic of the 
applicants loaded or unloaded thereon a '' siding or branch 
railway not belonging to the company " within the meaning of 
section 4 of the Railway and Canal Traffic Act, 1894. 



The respondents in their answer did not admit that the 
applicants were the owners of a perpetual easement over the 
respondents* premises, and denied that the siding came within 
the section. 



C A. Russell, Q.C. (niiitehcad with him), for the applicants. 
The railway company sold the land upon which the maltings 
were subsequently erected, and gave the largest rights they could, 
having regard to the necessity of retaining the ownership of their 
own embankment, to the trader as part of the consideration for 
the sum of money which he paid under the conveyance. There 
is not any express reservation of right to the railway company 
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to use this siding. It is a question of construction ; and here 
you have perpetual right of exclusive user given to the trader. 
In the case of Huntington v. Lancashire and Yorkshire Railway 
Co. Q) the siding was not in existence, and the trader sold the 
land upon which the siding was to be placed to the railway 
company. Here the trader would not have bought the land at 
all unless he could have got with it what was to be his siding, 
and that which would enable him to use it, namely, the rights 
over the intervening land. The stipulation as to the railway 
company placing and removing trucks from the siding show the 
parties considered that it had passed out of the railway company's 
hands. 



1900. 



GlRAUDOT 

&Co. 

V. 

Great 
Easterx 
Ry. Co. 



C. A. Cripps, Q.C., and Nicoll, for the railway company, were 
not called on. 

Wright, J. : I do not think there can be any reasonable 
doubt that the siding belongs to the railway company. It is an 
old siding which existed before the agreement made in 1854. 
The siding is on the company's land, as I gather, actually on 
the top of the embankment on the company's own land, and it 
is maintained by the company. Even so, still if there had been 
an exclusive user given to the present applicant, we should pro- 
bably have thought that the siding ought not to have been 
treated as belonging to the company at all ; but here I do not 
find anything in the agreement which gives any exclusive use to 
the trader, and I see nothing in the agreement from which any 
right of exclusive use can be implied. On the contrary, it seems 
to me that it is excluded by the railway company, as by the 
very terms of the agreement itself they run over those sidings 
to deliver goods, and to take away in trucks, and so on. Now, 
contrast this case for the moment with Pidcock's Case (-). 
Take these three things; who is the owner of the land on 
which the siding is made, who made the siding, who main- 
tained the siding, who has the primary use of it, and who has 
the limited use of it? In Pidcock's Case, it was held the 



(») Ante, 237. 

(•-) Ante, Vol. IX. 45. 
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adjoining trader must be treated as the owner of the siding. 
There he was the ow^ner of the land ; he made the siding ; he 
maintained the siding ; he had the primary use of it ; and the 
company had only the limited use of it for shunting, and that 
only subject to the reasonable use by the trader of the siding 
for the goods the trader dealt in. Here it is exactly the reverse. 
Here the owner of the siding is not the trader but the company. 
It w^as made not by the trader but by the company. It is main- 
tained, not by the trader but the company ; the primary use of 
it is not in the trader bub in the company, and the limited use 
of the line in this case is given to the trader. I do not think 
we could possibly hold that this siding belonged to the trader, 
and if it does not, it belongs to the railway company. 



[Solicitors for the applicants : E. F. and H. Landon. 
Solicitor for the Great Eastern railway company : -E. Moore,'] 
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VicKERS, Sons and Maxim, Limited, 



Midland Railway Company and Others (^). 

Rebate on Siding Rate — Station Accommodation and Terminal Services — 
Jurisdiction— Railway and Canal Traffic Act, 1894 (57 d 58 Vict. c. 64), 
s. 4 — Midland Railway Company (Rates and Charges) Order Confinnation 
Act^ 1801, section 5 of tlie scliedulc. 

The applicants were the owners of sidings which connected their works at April 19, 20, 
Sheffield with the railway of the Midland railway company, and the applicants ^oy 23, 
complained that in respect of traffic passing to or from such sidings, they ^^^' 

were charged rates of the same amount as were charged to traders whose *^"oJ%?** 

similar traffic was dealt with at and made use of the Iklidland railway com- _ . '. . 

pany's goods station at Sheffield, and they applied under section 4 of the 
Railway and Canal Traffic Act, 1894, for a rebate in respect that the railway 
company did not in the case of the siding traffic provide station accommodation 
or perform terminal services. 

The railway company admitted the equality of the rates, but denied that 
the rates charged on siding traffic included any charge for a station or service 
terminals at Sheffield. They contended that the Commissioners had no juris- 
diction to entertain the complaints, on the ground that the majority of the 
rates complained of were within the railway company's powers of charge for 
conveyance and terminals at one end only, and that the remainder of the rates 
complained of included charges for services at or in connection with sidings. 

Held^ that there was evidence that the rates in fact included terminal 
charges, and that the applicants were entitled to a rebate of the whole service 
and one-quarter of the station terminal. 

Scmble, that the Commissioners have jurisdiction under section 4 of the 
Railway and Canal Traffic Act, 1894, to allow a rebate without proof that any 
definite amount of terminal is included in the rate, and that prima facie it is 
enough to found jurisdiction under that section if it is shown that, in respect 
of similar traffic between substantially the same termini and passing over 
substantially similar routes, a sidings' trader, who does not require or use any 
terminal accommodation or services, is charged the same amount as a trader 
who uses the station. 

Heldy that under section 4 of the Railway and Canal Traffic Act, 1894, there 
is power to take every circumstance into consideration, and whether or not the 
railway company do anything for which they might claim an allowance outside 
the termini of conveyance under their Hates and Charges Act (per Wright, J.). 

Held, that where a train by which sidings' traffic arrives conveys it as near 
to its destination as such a train on that particular portion of line can be 

(1) Before Wriort, J., and Commissioners Sir Frederick Peel and 
Viscount CoBHAM, sitting at the Royal Courts of Justice, London. 
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1901, 1902. reasonably expected to come, and deposits it for delivery at the point best fitted 

Y <r~ for that purpose, the transit from that point to the sidings is a service of delivery 

AND Maxim rather than conveyance, and where such delivery cannot be performed at the 

Limited cost ordinarily incidental to it, it is among the services for which an 

V. addition to the tonnage rate may be allowed (p<?r Sir Pbederick Peel), 

IDLAND Held, further, that the method of ascertaining the amount of the terminals 

AND 0ther8. ^y assuming them to be in the same proportion to the rates actually charged 

as the maximum terminals would be to the amount of the maximum sums 

chargeable for conveyance and terminals (i) could not be adopted as a general 

rule ; since it would necessarily be wrong whenever the cost and value of the 

terminal accommodation and services were very low or very high as compared 

with the cost of conveyance. A preferable method would sometimes be to 

refer to the station terminal any excess over the maximum conveyance rate 

{per Wright, J.). 

Held (by the Court of Appeal), that the Railway Commissioners having 
agreed on the facts that a certain sum should be allowed as a rebate, there was no 
jurisdiction to raise the question of law as to whether it must first be shown that 
the charge in respect of which the rebate was claimed had in fact been made. 

This was an application under section 4 of the Railway and 
Canal Traffic Act, 1894. 

The applicants manufactured steel goods at works at Sheffield 
connected with the Midland railway hy means of a siding not 
belonging to the railway company. 

The applicants complained that the rates charged to them 
were the same as those charged to traders whose similar traffic 
was dealt with at, and made use of, the goods station of the 
Midland company at Sheffield, although the latter did not 
supply station accommodation nor perform terminal services in 
connection with the applicants' traffic. 

The railway company admitted the equality of the rates, but 
denied that they had included charges for station accommodation 
or terminal services, and submitted that the services rendered and 
the accommodation provided by them at or in connection wuth the 
applicants* siding justified the equality of charge. 

The applicants applied to the Court to decide what were the 
reasonable and just allowances to be made from the rates charged. 

Balfour Browne, K.C., Asquith, K.C. (Whitehead with them), 
for the applicants. 

Tennant cO Co. v. Caledonian Railway ComjKiny and North 
British Railway Company {^) is an authority for saying that when 

(') Ante, Vol. IX. 45. 
(2) Ante, Vol. X. 194. 
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a station is used, a charge for it may be presumed. A railway ^^^h 



1902. 



company cannot justify by merely saying the charges are Vicker8,Sow8 

under the maximum. The same services are done in all cases, Limited 

whether or no the charges are within the conveyance maximum. Midland 

If only the conveyance rate is charged, the traders at the station ^^^^ others 
still get much more done for that rate. 

CrippSy K.C. {Noble with him), for the railway company. 

The applicants must prove a station or service terminal is in 
the charge. 85 per cent, of the rates complained of are covered 
by the maximum conveyance rate only. In the remaining 15 
per cent., the services performed are equivalent in cost and value to 
what is done at the station ; twenty miles of sidings have to be 
provided by the railway company for this traflSc, and accommo- 
dation for 100 trucks is allocated to the applicants alone ; six 
engines are engaged all day. There might be an allowance of 
half the service terminal due. Salt Unions Limited v. North 
Staffordshire Railway Company (}) shows that the mere giving 
of evidence by a trader that he pays a certain sum does not 
create any piimd facie liability for illegality against the railway 
company; here, differing from that case, there is a comparable 
rate, but evidence has been given that that rate in nearly all 
cases, owing to the special conditions existing at Sheffield, was 
fixed with reference to the sidings and not to the ordinary station 
traffic, that is, without including the station or service terminal. 
This displaces the presumption raised by the rate. Neiv Union 
Mills Company v. Great Western Railway Company (-) is an 
authority that the Court will not interfere with the exigencies of 
trade in respect of competition, and will not compel a railway 
company to say they perform for something a service which 
they choose to say they perform for nothing. 

Sir Frederick Peel: The applicants in this case have 

works at Sheffield, which are connected with the railway of 

the defendants by sidings not belonging to them, and complain 

that, as respects traffic passing to or from such sidings, they 

are charged rates of the same amount as are charged to traders 

(') Ante, Vol. X. 179. 
(2) Ajite, Vol. IX. 152. 
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1901, 1902. whose similar traffic is dealt with at and makes use of the 



Limited 

V. 

Midland 
Ry. Co. 

AND OtHEBS. 

Sir F. Peel. 



VicKERs,SoN8 defendants' goods station, and they apply under section 4 of 
AND Maxim, 

the Act of 1894 for a rebate in respect that the railway 

company do not in the case of the siding traffic provide station 

accommodation or perform terminal services. Appended to the 

application is a list of the principal rates complained of, 243 

in number. 

The equality of rates is admitted by the defendants, but it is 
denied that any of the 248 rates charged on siding traffic include 
any charge for a station or service terminal at Sheffield, and as 
regards 208 of them, or 85 per cent., the defence is that they 
are covered by the railway company's powers of charge for 
conveyance and terminals at one end only, and are therefore 
outside the scope of section 4 of the 1894 Act, while as regards 
the rest the part not so covered is, it is said, the company's 
charge under section 5 of their Kates and Charges Act of 1891 
for services at or in connection with the sidings. 

The first question then is, are 85 per cent, of these rates 
outside the Act of 1894 by reason of their amount being 
consistent with there not being in them any station or service 
terminal at the Sheffield end, and of there being no evidence 
that such terminals are included ? That the section is not 
limited to cases where the rate takes in, as one element, a 
charge for expenses at a terminal station, but may entitle a 
person to a rebate where, for the same rate that other people 
pay, whether the rate is one entire sum or a sum in which there 
are particular portions for particular expenses, he does not receive 
the same station accommodation that they do, is a view which 
this Court has from the first kept itself free to take. I refer to 
what was said by us in the New Union Mill Company v. The 
Great Western liailwaij Comjyany (^), and in the Salt UnioUy 
Limited v. The North Staffordshire Railway Company (-), and 
it is a view also which Lord Justice Kigby and Lord Justice 
Vaughan Williams expressed themselves strongly in favour of 
in the same Salt Union Case on appeal (^). 



(!) Ante, Vol. IX. 160. 

(3) AntCy Vol. X. 183. 

ft A7ite, Vol. X. 189, 193. 
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Considering then that at the Sheffield goods station traflBc 1901, 1902. 



Limited 

V. 

Midland 

Ry. Co. 

AND Others. 

Sir F. Peel. 



Similar to the applicants traffic is dealt with under circum- Dickers, Sons 
,., ,,. .-, . .. - .1, ^^^ Maxim, 

stances which would justify the imposition of terminal charges, 

and that the station and siding rates are the same, although in 

one case terminal expenses are incurred and in the other are 

not, it is not, I think, an answer as to 85 per cent, of the 

rates complained of that there is no Sheffield station terminal 

in them. 

Some of them, however, are for carriage of articles of unusual 

weight or requiring special truck arrangements, and these being 

of the exceptional class to which Part IV. of the Bates and 

Charges Act refers are as such excepted ; but otherwise as to 

all the rates the question as to allowing a rebate depends 

upon whether what is done or provided by the railway company 

at or in connection with the sidings is, or is not, an equivalent 

for what they are relieved from doing or providing at the station. 

It is admitted by the defendants that the whole available space 

they have at Sheffield for dealing with goods traffic is altogether 

smaller than would be required if, in addition to the existing 

demands upon it, it had to be used for loading and unloading 

the traffic of private sidings, and that the accommodation given 

for that purpose at sidings not belonging to them is so necessary 

that without it the work could not be carried on. Indeed, the 

heavy traffic at Sheffield being mainly siding traffic is the reason, 

the railway company say, why the siding owners have rates for 

this class of traffic much below the company's powers of charge. 

Though applied equally to station traffic, the rates were fixed 

with reference to the great weight of the traffic originating with 

works having sidings connections. But though the defendants 

do not, and could not, provide the applicants' traffic with that 

for which a station terminal may be charged, they give it the 

use, and in practice the exclusive use, of two of their sidings 

capable of holding 100 trucks, and at these sidings the}' receive 

and deliver all trucks consigned from or to the applicants* works, 

the applicants undertaking the haulage between their works and 

these sidings. These sidings are the established place for the 

reception from the company of trucks with inwards traffic and 

for the depositing by the applicants of trucks with outwards 
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1901, 1902. traffic which thoy wish to he carried forward hy the company. 



Midland 

Ry. Co. 

AND Others. 

Sir F. Peel. 



VicKERs, Sons Thev are not wanted or used either for loading and unloadin? or 
AND Maxim, •' i i. , 

Limited for storing, but for the matter of getting goods to and from the 

works they are an almost necessary addition to the means of 
communication supplied by the applicants' own sidings. Some 
allowance therefore would be due to the company under this 
head. There appears to be also a good deal of sorting out 
of inwards traffic for the convenience of the applicants. The 
trucks, each with its particular traffic, arrive by different goods 
trains, and when detached from the train are first of all deposited 
in the Wincobank or engine-shed reception sidings belonging to 
the railway company, and they are then shunted together and 
made into a train for the applicants' works, not indiscriminately, 
but according to instructions received from the works as to class 
of traffic, particular coal, and number of wagons required. There 
is then the railway transit between the reception sidings and the 
applicants* works. This is done by engines of the railw^ay 
company specially allotted to this kind of service, and the view 
which the railway company take of the cost attending it is that 
it is an extra for which they are entitled to charge separately, 
while the applicants contend that it is covered by the convey- 
ance rate. The matter seems to turn upon whether the train 
by which the sidings traffic arrives conveys it as near to its 
destination as such a train on this particular portion of line 
can be reasonably expected to come and deposits it for delivery 
at the point best fitted for that purpose. This is, I think, what 
does happen in the present case, and the taking of the traffic 
from the reception sidings to the sidings and j auction leading 
to the applicants' works seems to me to belong rather to the 
process of delivery than to that of conveyance, and as delivery 
in this case, owing to the crowded state of the lines which have 
to be crossed in the transfer of goods, cannot be done at the cost 
ordinarily incidental to it, I think it is in some sort among the 
services for which some addition to the tonnage rate may be 
allowed. As regards the service terminal, it is not disputed 
that, with the exception of armour plates, which being in Part 
IV. of the Rates and Charges Act it is not necessary to 
consider, all the applicants' traffic is loaded and covered by 



Sir F. PmI. 
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themselves, and traders who do not require a railway company 19Q1, 1902. 
to load or cover for them ought not to pay the same rate as Vickeb^,Son8 

AND jxLAXIM) 

traders for whom the company perform that service. Limited 

Lastly, as to the respondents' claim for the provision of wagons Midland 
and sheets as between their sidings and the applicants' works, ^^^^ Othehs. 
meaning, I suppose, the use of them inside the applicants' 
premises, though it is true a company is not bound to travel 
off its own line, still, where, as in this case, want of space 
prevents the loading and covering of trafiBc on the company's 
land, a charge for allowing trucks to stand where that work can 
be carried on would not be reasonable. 

In determining under section 4 of the Act of 1894 what would 
be a just and reasonable rebate off any actual rate, we require to 
know what proportion of the rate would be the maximum rebate. 
The proportion it has been usual for us to take is that bearing 
the same ratio to its total amount as the maximum for station 
and service terminals bears to the sum of the maximums for 
conveyance and terminals, the rebate allowed out of this 
proportion varying with the extent that the company do not 
provide station accommodation or perform terminal services, 
but with due regard to the value of other things they may 
do in course of dealing with sidings trafiBc. In the present 
case the annual tonnage using the ShefiBield goods station is 
580,000 tons, and that using the applicants' and other private 
sidings 1,100,000 tons. Every ton of the applicants' traflSc is 
loaded or unloaded by themselves and on their own premises, 
and that they thus employ their own sidings saves, of course, 
the railway company a deal of expense, for an enlargement of 
the goods yard proportioned to the increase of tonnage which 
would arise from taking in sidings trafiSc, would require a large 
outlay. On the other hand, there is the delivery of trafiSc to 
and from the private sidings in the mode to which I have 
referred, and which, as to cost, the defendants consider to be 
the same as when similar traffic is consigned at the goods 
station. For this, then, a deduction has to be made from the 
amount of rebate to which the applicants could otherwise lay 
claim. As bearing on what would be a proper deduction, it 
may be observed that the traffic of the goods yard is dealt with 



256 



RAILWAY AND CANAL TRAFFIC CASES. 



1901, 1902. generally in a similar way, put, that is, first into reception 



Limited 

V. 

Midland 

Ry. Co. 

AMD Others. 

Sir F. Peel. 



VicKBR8,SoN8 gidiDgs aiid haulcd thence to the goods station, and that the 
AND Maxim, /. , . . - , 

expense of this service is one of those expenses which are 

defrayed out of the station terminal. What, then, the company 

themselves charge, or may he assumed to charge, when the 

delivery is into the goods yard, affords evidence of what would 

he a reasonable charge when the delivery is in connection with 

the private sidings, and, on the whole, I am of opinion that the 

just rebate in this case will be the whole service and one quarter 

of the station terminal, the amount to be taken as the charge 

for terminals being ascertained on the principle adopted in 

Pidcock's Case, 

In the applications of Messrs. Cammell's and the other firms, 

the points that arise for decision are identical with those in the 

Vickers Case, and the circumstances in connection with the 

working of their traffic are very similar, and I think that they 

should each have the same rebate as allowed to Messrs. Yickers 

& Co. 



Lord Cobham : I think that for the purposes of this inquiry 
it must be held that station terminals, and, except in Classes A 
and B, service terminals, have been charged by the Midland 
railway company to Messrs. Vickers upon the traffic set forth 
in their application to and from their sidings at Sheffield. As 
these are sidings not belonging to the railway company, no 
charge for station terminals, as such, can legally be made. 
Further, Messrs. Vickers have shown that the company perform 
no services for which service terminals can be charged. They ask, 
therefore, that a rebate should be allowed them corresponding 
with the amount of the terminals charged, ascertained upon the 
proportional principle adopted in PidcocUs and other cases. 

Although the railway company must be held to have failed in 
their contention that they have not charged Messrs. Vickers any 
terminals in a large proportion of the cases complained of, and 
that there should in these cases, therefore, be no rebate, they 
may, and do, claim a set-off under section 5 of the Railway 
Charges Act in respect of services rendered " in connection 
(!) Ante, Vol. IX. 46. 
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with a siding," and, further, under section 4 of the Act of 1894 1901, 1 902. 
they ask us, upon a review of all the circumstances of the case, Vicxms, Sons 
to *' determine what, if any, is a reasonable and just allowance or Limited 
rebate." As the latter section not only gives us all the discretion Midland 
allowed us by section 5, but a good deal more, it is under it rather ^^ qthem 
than under section 5a that I think the case should be dealt with. 

The traffic of Messrs. Yickers, and of the other applicants 
owning sidings in Sheffield, is exceptional, both in character 
and amount. In the first place, there is a class of heavy traffic 
(in the case of Messrs. Vickers one-fourth of the whole outwards 
traffic), mainly armour plates and guns of so special a character 
that it is not subject to a maximum rate, and the railway company 
is only bound to make reasonable charges in respect of it. I 
concur in the view that no case has been made for interference 
with the charges made for this traffic, which appear to be 
reasonable. Another point to be noted in regard to the sidings 
traffic is the great preponderance of inwards over outwards 
traffic. This is represented in Messrs. Yickers' case by the 
figures 18,500 tons inwards per month against 1,100 tons 
outwards. In Messrs. Cammell's case six separate trips per 
day are required to clear the outwards traffic alone. Under 
such circumstances as these, it is clear that unless very adequate 
provision is made both by the railway companies and the traders, 
blocks and delays must take place, and that this does in effect 
happen was, I think, clearly shown in Messrs. Gammell's case. 

Lastly, the amount of Messrs. Yickers' traffic, and that of the 
other applicant sidings owner's traffic, is extremely large, being 
no less than 1,100,000 tons a year, which, together with 
580,000 tons of station traffic, is dealt with on a length of 
railway not exceeding 8^ miles. Too much stress should not be 
laid upon the mere magnitude of the traffic. It may often 
happen that upon the more crowded portions of their lines 
railway companies, having regard to the exigencies of their traffic 
as a whole, may think fit, or, indeed be obliged, to provide 
siding accommodation wholly or in part for the use of individual 
traders supplemental to the accommodation provided by those 
traders for themselves. Again, they may, as in this case, 
employ special engines to marshal the wagons, and get them in 

B. — ^VOL. XI. 17 
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1 901, 1 902. and out of the private sidings, in order to economise time, which 
VicKBRii, Sons jg as important to them as to the trader. All this, of course, 

AND Maxim, 

LiMiTKD involves heavy outlay; hut the receipts from the traffic are large. 

Midland *^d I do not douht that as a rule they are quite proportionate to 

AND Others *^® outlay. I can therefore see no valid reason why these 

services, performed, as they are, during conveyance, and there- 

Xi/OTvi vODJUUUt 

fore primd facie '' incidental to conveyance," should not be 

regarded as covered by the conveyance rate. 

In saying this, however, I am assuming that not more than a 
reasonable share of working the traffic is thrown upon the railway 
companies. The private sidings, as regards their position and 
arrangement should be reasonably adapted for the interchange of 
traffic with the adjoining railway, and the traffic itself should be 
so dealt with by the traders, and be of such a character as not 
to require from the railway company services of an unreasonably 
onerous kind. So far as these conditions are not fulfilled the 
extra cost of the services occasioned thereby imposed upon the 
companies should in fairness be recovered from the traders. 
I have no doubt that Messrs. Vickers and the owners of the other 
great works in their neighbourhood have done their best to 
facilitate the working of their immense traffic to and from their 
sidings. But these works were established many years ago, and 
while their businesp has greatly increased, their close juxtaposi- 
tion has made their corresponding development a physical impos- 
sibility. Hence, while the railway company has done much 
with the difficulty thus caused, it does not appear that the 
traders have done their share in the necessary work. It is no 
hardship, therefore, to them that they should have to pay the 
railway company for doing what they themselves ought to have 
done, and no doubt would have done, had it been possible. 

This, it seems to me, is one of the most important points that 
should weigh with us in determining ''what, if any, is a reasonable 
and just allowance or rebate '* to be made in this case. But 
regard must also be had to the material fact, that in two at 
least of the cases before us, there are sidings belonging to the 
railway company which form an indispensable connecting link 
between the running lines of the railway and the private sidings, 
and are exclusively devoted to the service of the applicants' 
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traflSc. The railway company is clearly entitled to payment for 1901, 1902. 
the use of these sidings hy the traders, and also for the clerkage Vickms, Sonr 

AND JAAXIM) 

in connection with their traffic. It is of coarse impossible to Limited 
estimate with exactitude the value of services rendered in working Midland 
the immense traffic of the Sheffield sidings by the traders and ^^ othkks 
railway companies respectively, but I have done my best to give 
due weight to all the considerations applicable to the case, includ- 
ing those adduced by Sir Frederick Peel, and I see no reason to 
differ from his conclusion — namely, that Messrs. Vickers and the 
other applicants (for I see no adequate reason for distinguishing 
between them) are entitled to a rebate equal to one-fourth of the 
station terminals which we take to have been charged them, 
calculated upon the proportional principle, plus the whole of the 
service terminals taken to have been charged, ascertained in the 
same manner. 

Wright, J. : I have only a few words to add. Under the Act 
of 1894, section 4, if it were necessary to decide upon that point. 
I should hold that that section gave jurisdiction to allow a 
rebate even without proof that any definite amount of terminal 
is included in the rate. Prima facie it is enough to found 
jurisdiction under that section if we can see that in respect of 
similar traffic between substantially the same termini and pass- 
ing over substantially similar routes, a sidings trader who does 
not require or use any terminal accommodation or services is 
charged the same amount as a trader who uses the station. 
I do not say that it would in every such case be right to allow 
a rebate, but I think we should have jurisdiction to consider the 
matter on its merits. 

However that may be in this case there is evidence that the 

rate in fact includes terminal charges. Letters from the 

manager of the railway company were produced, one dated the 

28th June, 1899 (^), which go very far to admit that the 

P) The applicants prodticed a letter sent to them by the general manager of 
the railway company dated June 28//i, 1899, to the folloiDing effect : — '< All our 
Sheffield rates are quoted at low figures^ below authorised cJiarges, and are 
applicable to all sidings at Sheffield as well as to the station. It would not be 
to your interest or to that of any large manufacturing firm in Sheffield that 
any other plan should be adopted. If we were to attempt an accurate but com- 
plicated system of rates varying according to the position of each siding the 

17—2 
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Midland 

Ry. Co. 

AND Others. 

Wright, J. 



VicKBRs, Sons that terminals at the other end are incladed in all or most of the 
ANj) Maxim, 

rates in question, and in a considerable number of them it is 

admitted that something, though of a very trifling amount, 

must be taken to be charged at the Sheffield end also. Further, 

in the case of station traders there cannot be any doubt that 

terminals are included, and the same rate being charged to 

siding traders it would follow either that terminals are charged 

to them also or that a higher conveyance rate is charged to them 

without any justification, which we ought not to assume. I 

conclude that all the rates, though not all built up expressly on 

the basis of a charge for terminals, do in fact include something 

for terminal charges, and it would follow that piimd facie there 

ought to be some rebate in favour of the applicants, whose traffic 

does not ordinarily require, or use, station accommodation or 

station services. The questions, therefore, are, how much 

ought to be allowed as & pnvid facie rebate, and how much ought 

to be, on the other hand, allowed to the railway company, if 

anything, under the 5th section of their provisional order. 

Under the 4th section of the Act of 1894, 1 think we have power 

to take every circumstance into consideration, and whether or 

not the railway company does anything for which it might claim 

an allowance outside the termini of conveyance under their 

provisional order, we can consider the matter under the 4th 

section of the Act of 1894. 

The only point on which I really differ at all from the rest of 



services rendered tliereat^ and various oilier considerations , such as its liability 
to or freedom from competition^ the present figures would he increased rather than 
diminished^ as the extra cost involved in working under such a system would 
have to be paid for, I am quite aware that by law each separate siding owner 
has a right to have all the details of the working of tra^ffic to and from his par- 
ticular siding specially considered by the Railway and Canal Trct^c Commis- 
sioners, and an appropriate siding cltarge determined, but as a practical questum 
at places like She^'eld, wJiere the great bulk of the traffic goes to and from 
sidings, railway business could scarcely be carried on upon such a system, and 
we have tried to meet the difficulty by putting rates on a low basis, and making 
tJiem applicable all round, at the same time retaining the present favourable 
rates for the special trc^th'c from Slieffield, such as heavy armour plates and 
other exertional consignments which are outside the limitations of the Rates 
and Charges Acts. You will readily understand that under these circmnstances 
no question of rebate on siding trapic can be entertained,^' 
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the Court is this. I do not think that the rule known as the i^^i, 1902. 



Midland 
• Ry. Co. 

AMD OTHBU8. 



rule in Pidcock'a Case can be treated at all as a general rule. Vickbrs, Sons 
It has been used in some cases, and rightly used, no doubt, Limited * 
because there are many cases in which, prima facie, it may be 
a fair rule to adopt ; but to my mind it is clear that it cannot 
possibly be in itself a general rule. Where there is nothing to 
the contrary I have nothing to say against it, though probably 
it is never consistent with the real facts of any case, except 
in a case (if there be one) where the aggregate rate equals the 
maximum aggregate of possible charges for conveyance and 
terminals. It is necessarily wrong whenever the cost and 
value of the terminal accommodation and services are very 
low or very high as compared with the cost of conveyance. 
For instance, supposing a case where the maximum of con- 
veyance is 2«., and the maximum of terminal is 2^.; and 
suppose the conveyance actually costs the company 3a., and 
the terminal costs them Is. The rate is 4a. In such a case, 
according to the so-called rule in Pidcock's Case, the sidings 
trader might, or must, get a rebate of 2s. though he saves the 
company only la. So, on the other hand, the terminals may 
cost and may be worth very much more than the maximum 
charge for them, and the unfairness may be as great the other 
way. In this particular case it seems to me probable that the 
saving to the railway company in respect of station terminal is 
at least equal to the maximum charge for that terminal. It is 
admitted that the existing station could not possibly provide 
accommodation for more than a fraction of the traffic of the 
applicants and of other neighbouring siding owners, and the 
cost of providing accommodation for the bulk of that traffic 
would be ruinous to the railway company. So, on the other 
hand, the cost to the applicants of their provision of their 
own station has been very great. Prima facie I should say 
that a rebate of the whole of the station teiminal, or of so 
much of it as the applicants ask, in conformity with the 
precedent in Pidcock's Case, would not be excessive here. As 
to the service terminals, if they are charged there will be no 
doubt about allowing a rebate, but I doubt in this case whether 
they ought to be treated as charged at all. I should not have 
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applied the rule in Pidcock's Case to this extent; I should have 
preferred rather to refer to the station terminal any excess over 
maximum conveyance rate. Again, although prima facie I 
think the station terminal should, as a whole, be allowed, 
I think something should be allowed under the Act of 1894 
to the railway company in respect of the fact that they 
have provided a station which the applicants cau use if they 
require, and which they do and must to some extent use, 
and the provision of which would not, in any approximate 
degree, be proportionately paid for by the terminal on the 
traffic of the applicant which in fact uses it. The allowance 
to be made on that ground is necessarily speculation. There 
may also be other allowances to be made to the railway com- 
pany under section 5 of their provisional order, or indeed 
under section 4 of the Act of 1894 itself. I do not pro- 
pose to discuss the amounts. I do not dissent at all from 
the conclusion of my brother Commissioners. I think the 
result at which they have arrived will, in this case, be a 
fair result, though I should not have got at the figures 
quite in the same way. I do not myself think that justice 
could be done on the exact lines of my brother Commis- 
sioners' judgments if the goods were of the higher classes, 
and the authorised service terminal therefore high. I should 
hesitate much before applying the rule in Pidcock^s Case to 
Classes 3, 4 and 5 (12J., 16J. and 20rf. for the terminal) 
without consideration of the length of mileage and many other 
circumstances. 



The railway company appealed against this decision. 
The same counsel appeared as before the Commissioners. 

Collins, M.R. : This is an appeal from the decision of the 
Bail way Commissioners, in which each of the Commissioners, 
including Mr. Justice Wright, gave separate judgments. 

The application is brought by Messrs. Vickers, Sons & 
Maxim, Limited, to have a rebate made to them under the 
4th section of the Railway and Canal Traffic Act of 1894, on 
the ground that they are the owners of a siding not belonging 



CollinB, X.B. 
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to the railway company upon which merchandise is received or 1901 , 190 2. 

delivered by the railway company. Vickbrs, Sons 

"»«• i-i • i» 1 1 .1 . ^^^ Maxim, 

Mr. Cripps, for the appellants, the railway company, is very Limited 

desirous of raising a point of law as to the true construction of midland 

the 4th section, the point of law being broadly, whether you can ^^ ^^* 

Am D vJTIi.EIl8* 

order a rebate under that section unless you first show that 
some charge for that which is claimed as a ground of rebate 
has been in fact made to the applicants at their siding. That, 
no doubt, is a very important point of law, and is a point upon 
which the learned Commissioners do not appear to have agreed 
themselves. 

Sir Frederick Peel gave a judgment which is undoubtedly 
based on a construction of the section which Mr. Cripps impugns 
— that is to say, the learned Commissioner held that whether 
there was any charge embraced in fact for station or service 
terminals in the rate charged to the applicants, there is juris- 
diction under section 4 to make a rebate. Sir Frederick Peel, 
in pursuance of his judgment, did measure out the rebate, both 
in respect of station terminals and in respect of service ter- 
minals. Lord Cobham, who gave the second judgment, agreed 
that a rebate to the same amount as Sir Frederick Peel had 
suggested should be awarded in each case, but he arrived at his 
conclusion upon the finding as a fact that charges for both 
classes of service — station terminals and service terminals — had 
been in fact embraced in the rate charged to the applicants. So 
those two learned Commissioners were in accord in the result 
of their judgments. 

Then came the learned Judge whose judgment has given us 
some little difficulty. The learned Judge has not made his 
opinion the basis of his decision, but he has said that if it did 
come up before him for consideration and were necessary to the 
decision he would agree with the view of Sir Frederick Peel, 
that the section is to be construed in the wide sense in which 
Sir Frederick Peel construed it. But in making that observa- 
tion he obviously, and in fact in terms, says that that opinion 
is not necessary to the decision of the case, which involves this, 
that the facts do not oblige him to lay down the law in that 
way. Therefore he proceeds to deal with the facts, and he 
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VicKEKfl,SoN8 charge is embraced in the rate charged to the applicants in 
AND Maxim, ^ . . i tt -i , - i 

respect of a station termmal. He does certainly suggest a 

doubt as to whether service terminals are embraced in the rate 

or not ; but he says, whether they are or not, he thinks that 

the amount which the other Commissioners thought ought to 

come off, might be properly attributed to station terminals alone. 

In point of fact he would have been prepared to attribute even 

more than the facts had admitted of; to that extent he does 

seem to exclude service terminals as a subject-matter of rebate. 

However, the net result of his judgment is that he does agree 

that a rebate to the full amount agreed upon by the other two 

Judges shall come off. 

Where the Commissioners are agreed in fact, this Court has 

no jurisdiction to interfere with them. What they really had 

to decide in this case was, whether any rebate should come off 

and what the amount of that rebate should be. On the 

decisions, as I have shortly summarised them, it is quite clear 

that they are all agreed that a rebate should come off, and that 

they are all agreed as to the amount of the rebate. Under 

these circumstances it seems to me that we have no jurisdiction 

to interfere with their decision, and that this appeal must be 

dismissed. 



Stirling, L.J. and Cozens-Hardy, L.J. concurred. 

[Solicitors for the applicants : Neish, Howell, and Macfarlane, 
agents for Parker Rhodes d Co., Rotherham. 



Solicitors for the Midland railway company : Beale cO Co.] 
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Great Northern Railway Company and Midland Railway 

Company (^). 

Sidiftgs Rebate— Date from which Recoverable — Railway and Canal Traffic 
Act, 1894 (57 d 68 Vict. c. 64), a. 4. 

Where an allowance is granted by the Court under section 4 of the Railway j^iy^ 39^ 
and Canal Trafl&c Act, 1894, the allowance ^rim« /ocic should begin from the 1901. 

date of the '* application," and not from the date of the judgment, nor from 
a time anterior to the application. 

Where a siding owner does not require station accommodation, it does not 
necessarily follow that he ought to have an allowance in respect of not requir- 
ing it, since sidings may be a great burden to a railway company, and each 
case must stand on its merits. 

Where a railway company has no power to charge a station terminal, and yet 
the rate is shown to include something for a station terminal, the Court is not 
necessarily bound to allow a rebate, since section 4 of the Railway and Canal 
Traffic Act, 1894, gives it a wide jurisdiction to do justice free from technicalities. 

In ascertaining the component parts of a rate the system adopted in 
the case of Pidcock v. Manchester, Sheffield and Lincolnshire Railway Com- 
pany (*), whereby the service charges were deemed to be in the same propor- 
tion to the rates actually charged as the maxima service charges would be to 
the sum of the maxima rates, cannot be taken as an absolute measure ; since, 
in a case like the present, where it is proved that no charge is made for loading 
or unloading, too little would be attributed to the cost of conveyance and to 
the station terminal. 

This was an application under section 4 of the Railway and 
Canal Traffic Act, 1894. 

The applicants were maltsters at Newark, who owned three 
different sets of sidings connecting with the respondent railway 
companies, at which they received grain and coke, and from 
which they despatched malt. The traffic was loaded or un- 
loaded on the applicants* sidings. 

They complained that although they did not use station 

accommodation at the Newark end of the journey, the rates 

charged included charges for such accommodation, as well as 

for terminal services at Newark. 

(^) Before Wright, J., and Commissioners Sir Frederick Peel and 
Viscoimt COBHAM, sitting at the Royal Courts of Justice, London. 
(») Ante, Vol. IX. 45. 
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The applicants had heen paying the rates since January, 
1893, up to the date of the application (April 10, 1901) ; but 
between April, 1897, and August, 1900, they had made deduc- 
tions from their accounts. 

On the 4th -of April, 1901, the applicants gave notice of their 
intention, as from the 8th of April, to perform for themselves 
at the Newark end of the journey the terminal services of load- 
ing, unloading, covering, and uncovering. 

The applicants asked for an order — 

1. Determining what were the reasonable and just rebates to 

be made from the rates charged ; 

(a) in respect of not providing station accommoda- 

tion; and 

(b) in respect that as from the 8th of April, 1901, the 

respondents did not perform terminal services. 

2. Directing the payment to the applicants by the respon- 

dents of the amounts of such rebates. 

(a) in respect of station accommodation as from 

January, 1893, after crediting themselves with 
the deductions made by the applicants on account 
thereof; and 

(b) in respect of the terminal services as from the 

8th of April, 1901. 

3* (Alternatively), declaring what portions of the rates 
charged since January, 1893, had been illegal, as includ- 
ing charges for station terminal at Newark, and enforcing 
payment of so much thereof only as should be declared 
to be lawful. 

4. (Alternatively), 2,250/. damages. (^) 

(*) In the case of Simonds dt Co. v. Great Northern Railway Company ^ heard 
at the Royal Courts of Justice, London, on November 22, 1900, Mr. Justice 
Wright, in giving judgment, said : " I am very far from saying there may not 
be cases in which a retrospective claim for damages may not be made out by 
an applicant under the 4th section of the Bailwayand Canal Traffic Act, 1894, 
which appears to be a section giving or restoring jurisdiction, and not creating 
new subjects of jurisdiction. It creates a new subject of jurisdiction in so far 
as it provides for our discretion in granting a rebate, and in cases of that kind 
I should think probably damages could not be given for anything except dis- 
obedience to our order ; but the jurisdiction given by the section extends to 
other matters besides — to matters of allowance in respect of the non-perform- 
ance of services which may not depend upon our discretion at all. I should 
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The railway companies denied that the rates charged included 
any charge for station or service terminals. They stated that 
the rates were exclusive of loading and unloading, and they 
contended that the ''delivery'' of the trafiGic, within the mean- 
ing of section 4 of the Railway and Canal Traffic Act, 1894, 
took place at Newark station, where the practice was as follows : 
The applicants' traffic was consigned to Newark station without 
any direction as to which of the applicants' premises it had 
subsequently to be sent to ; a notice of arrival was then sent to 
the applicants, whose representative then came to sample the 
grain, and to state which trucks were required for the day*s 
business, and to which premises each particular truck was to be 
forwarded. Tracks frequently remained for several days in the 
goods yards, and were finally shunted by the railway company's 
engine, and hauled to the applicants' premises. The following 
services were then rendered after the trucks were left on the 
applicants' premises, viz. : A man and horse were provided for 
moving and placing wagons to suit applicants' convenience. Up 
to April 8th, 1901, the following additional services had been 
rendered : A man was provided to stand in the truck and to 
assist in unloading ; and a man was provided to unsheet the 
wagons and check the traffic. The outwards traffic entailed 
similar services on the railway companies. 

The railway companies claimed that, if the applicants were 
entitled to any rebate, the special services and accommodation 
provided for the applicants' traffic were more than equivalent 
to what they were relieved from providing; and that if any 
of the services between Newark station and the applicants' 
premises were part of the service of conveyance, they were 
entitled to make a considerably higher charge for conveyance of 
traffic to the applicants' premises than they charged for convey- 
ance to Newark station, upon the ground that the conveyance was 
more expensive as well as the distance longer, and that the extra 
charge which might be made for conveyance was not limited by 
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think there is probably jurisdiction to award damages under the 12th section 
of the Bailway and Canal Traffic Act, 1888, as well as under any other section ; 
at any rate, I should be very slow to decide there was no power to award 
damages under that section.*' 
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an addition proportional to the extra distance, so long as the amount 
charged for conveyance was within the charging powers of the 
company for the total distance for which the trafiGic was conveyed. 

Asqidth, K.C. {Wliitehead with him), for the applicants. 

If "delivery" is made at Newark station, the case of 
Pidcock V. M. S. dt L. C) is wrongly decided. Here there is a 
slight degree of extra shunting or haulage, and the railway 
companies desire to charge as if they performed the whole 
terminal services. A trader who has at considerable expense 
put in a siding of his own is to get no advantage whatever. 
There is a public loading-shed close to the applicants* siding, 
the rates to which are the same. 

Balfour Browne ^ K.C., C A. Cripps^ K,C., and Ernest 
Moon, appeared for the railway companies. 

The judgment of the Court was delivered by Wright, J. 

Wright, J. : This is a case of importance, and of some 
difficulty. First of all I will get rid of the question of service 
terminals. It is plain on the evidence that there is no case 
made to show that the railway companies are charging for loading 
and unloading. It is proved that they are not ; but if, and so 
far as anything is to be taken as included in this rate for cover- 
ing and uncovering any traffic which comes to them, they onght 
to have some allowance — whether a halfpenny or whatever the 
sum may be, there will probably be no difficulty about that. If 
necessary, an application can be made as to that. 

I will only say on that question that, on consideration, it 
seems to me that where this Court makes an allowance to an 
applicant under section 4 of the Act of 1894, prima favie. that 
allowance ought to begin at the date of the application on the 
one hand, and not merely as at the date of the judgment ; on the 
other hand, it should not be from any time anterior to the appli- 
cation, because, in my view, no wrong has been done to the appli- 
cant until this Court decides that an allowance ought to be made. 
But that allowance ought to date from the d^te of the application. 

Now we come to the station terminals, which is a much more 
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serious question. It is serious in this way: If the question 
were simply this — whether the railway companies were illegally 
charging a station terminal, even in cases in which the convey- 
ance maximum is not exceeded, there would be evidence here 
that would justify us in finding, as we found in other cases, that 
something is charged for station terminals, and that, therefore, 
primd facie, the applicants should succeed to the extent to 
which we may find, either on the '' Pidcock principle," as it is 
called, or on any other principle, that a station terminal has 
been included. Before I go on, I may point out that, without 
the slightest wish to disagree w^ith that '* Pidcock principle " as 
a practical guide, this case is a very good illustration to show 
that the Pidcock rule cannot be taken as a principle or an 
absolute measure, because here it is proved that no charge is 
made for loading and unloading ; and yet, if the " Pidcock prin- 
ciple " were strictly applied, it would be necessary to attribute 
a portion of the charge to loading and unloading, with the result 
that a less amount would be attributed to the cost of conveyance 
and a less amount to the station terminal than the truth of the 
matter required. I only point that out in passing, not to mini- 
mise the consequences of the Pidcock rule, but only to point 
out again that it is not in itself conclusive. But, apart from 
that, it seems to me it does not follow that, because a company 
has no power to charge a station terminal, and yet in some sense 
does include something for a station terminal — I say it does not 
follow, where the total charge is not beyond the powers of the 
company, that we are bound to allow a rebate in a case like the 
present one. In my view, section 4 of the Act of 1894 enables 
us to do justice without regard to mere technicalities of that 
sort. That section says, whenever a dispute arises in relation 
to any *' rebate to be made from the rates charged to such con- 
signor or consignee in respect that the railway company does 
not provide station accommodation, or perform terminal services, 
the Railway and Canal Commissioners shall have jurisdiction 
to hear and determine such dispute, and to determine what, if 
any, is a reasonable and just allowance or rebate." I think 
that does not merely enable us to make an allowance to a trader, 
but it enables us to get over technical difficulties that may stand 
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in the way of our doing justice to the company as well as to the 
trader. That is my view. 

There is no advantage in going in detail into the circumstances 
of this case. I think we are all agreed that as regards Newark, 
taken as a whole, it is proved that the railway companies give 
an equivalent for anything that ought to he imputed to them as 
charged in the station terminal. 

As regards Peterborough, we think the applicants have succeeded 
as to a quarter, and the company has succeeded as to three-quarters 
of the station terminal as determined on the Pidcock principle, 
after correcting it by eliminating the loading and unloading. 

I only wish to say one word more about the sidings. Of 
course, it may happen, and very often does happen, that the 
existence of a private siding may be undoubtedly of very great 
benefit to a railway company, as, for instance, may have been 
the case at SheflBeld (^), where the company cannot provide enough 
accommodation for the traffic themselves. On the other hand, 
the sidings may be a very great burden to a railway company. 
It may be a great benefit to the trader, and it may be a very 
great detriment to the railway company that the siding owner 
should be in a different position from the ordinary station trader. 
The station trader has to go for his goods to the goods depot, 
or he may have to go to the arrival or departure platform, as 
the railway company reasonably find it convenient to deliver the 
goods ; but the private siding owner insists on having the goods 
brought to his private house, so to speak, no matter what incon- 
venience there may be in crossing the line or in doing anything 
else. Therefore it does not follow that, because the siding 
owner does not require station accommodation, he therefore 
ought to have an allowance in respect of not requiring it. Each 
case must stand entirely on its own basis. We have done our 
best to consider what the merits are here, and we have come to 
the conclusion I have mentioned. 

[Solicitors for the applicants : Neish, Howell and Macfarlane. 

Solicitor for the Great Northern railway company : R. HillDawe, 

Solicitors for the Midland railway company : Beale dc Co,'\ 
(^) See VickerSj Maxim v. Midland Railway Company^ ante^ p. 240. 
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North British Kailway Company (No. 3) (^). 

Rebate on Sidings Rate — Wfio may Aj>ply — Comparable Rate— Station Accotn- 
modation — Special Services at Traders' Siding — Jurisdiction — Railway 
and Canal Trqffic Act, 1894 (67 <t 68 Vict. c. 54), s. ^—Railway Rates and 
Charges Order Confirmation Act, 1892, section 6 of the Schedule. 

A trader is not prevented from complaining under the Traffic Acts of a rate jf^y 29, 30, 
for carriage of coal from a colliery to his siding by the fact that the rate is July 11^ 
paid by the colliery owners, the trader himself having no accomit with the 1900. 

railway company ; since the rate is included in the price paid for the coal by ^^^^'jjjfj' ^^» 
the trader, and the colliery> owners, for the purpose of paying the rate, are 
the agents of the trader. 

In order to make a station coal rate comparable with a siding coal rate, the 
coal traffic at the station must bear some reasonable proportion to that at the 
siding, so that where 97 per cent, of the whole coal traffic went to the siding, 
and only 8 per cent, to the station, the explanation of the railway company 
that the station rate was merely a " paper " rate was accepted. 

A trader who received coal at a private siding applied to the Commissioners 
for a rebate from a siding-to-siding rate, upon the ground that the siding-to- 
siding rate exceeded the maximum rate for conveyance, and was the same in 
amount as the siding-to-station rate charged to a neighbouring station. The 
railway company stated in their answer that the siding-to-siding rate, in so 
far as it was in excess of the conveyance maximum, was not charged for 
station terminal services, but was a reasonable charge made for services 
rendered at both ends of the journey. 

Held, by the Court of Session (affirming the decision of the Bailway Com- 
missioners), (1) that it was not a condition precedent to the railway company 
lawfully making such a charge at a private siding that its reasonableness 
should have been determined by an arbitrator in an application under the 
Railway Rates and Charges Order Confirmation Act ; (2) that the Commis- 
sioners had jurisdiction under the Traffic Act of 1894, for the purpose of 
determining whether the rebate claimed should be allowed, to determine 
whether the charge made by the railway company for services at the sidings 
was reasonable ; and (8) that the determinations of the Commissioners upon 
the questions raised by the answer of the railway company were determinations 
upon questions of fact, and consequently not the subject of an appeal. 

This was an application under section 4 of the Railway and 

Canal Traffic Act, 1894. 

The applicants, Messrs. Cowan, were paper manufacturers at 

(>) Before Lord Stormonth Dablinq and Conunissioners Sir Fbbdebick 
PsEii and Viscoimt Cobham, sitting at the Parliament House, Edinburgh. 
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1900, 1901. Penicuik, and they complained that the North British railway 
Cowan & Sons company charged them the same rates for coal delivered at their 
NoETH sidings as they charged traders at Penicuik station, who received 
Rt!" o! accommodation there. They contended that these rates included 
a charge for station terminal, which the railway company denied. 
They applied to the Court to determine : " What were the reason- 
able or just rebates to be made by the respondents from the 
rates charged by them to the applicants, upon coal trafiGic passing 
to the private siding of the applicants, in respect that the 
respondents did not require and would not be required to provide 
station accommodation or to perform terminal services,*' and they 
asked for damages. 

The railway company said the coal rates charged included the 
rate for conveyance, and a charge in addition for services at the 
colliery end, and services at the Penicuik end, including the use 
of the railway company's wagons on the sidings at both ends. 
They also claimed to be entitled to be paid a reasonable sum for 
the special stop of their trains at Low Mill siding. They 
contended that the applicants had no valid claim to damages, 
since the charges for the conveyance of the coal in question had 
not been paid by them, but by the various colliery owners. They 
further contended that this was not a siding to which section 4 
of the Eailway and Canal TrafiGic Act, 1894, applied. 

Ure, Q.C., and Clyde appeared for the applicants. 

Dean of Faculty {Aslier^ Q-C), Solicitor-General {THckson, 
Q.C.), and 6f. Grierson appeared for the railway company. 

The arguments of counsel and the facts of the case are 
Bufi&ciently stated in the following judgments : — 

Sir Frederick Peel: Messrs. Cowan's application is forarebate 
from the rates they have been charged on coal delivered at their 
siding, in respect that station accommodation has not been pro- 
vided. This is a different issue from that with which the 
former case between the same parties was concerned 0). There 
it was a question under section 5 of the North British Bates and 

(1) Ante, Vol. X. 169. 
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Charges Act, 1892, of what it would be proper for the railway 1900, I 90i. 
company to charge in addition to the tonnage rate for alleged Cowan & Sows 
special services at a siding not their own ; here Messrs. Cowan Nokth 
claim, under section 4 of the TraflBic Act, 1894, to have a deduc- Ry. Co. 
tion from their rate in consideration of their not using a station, gj^ ^iTpeel 

The respondents raise a question of loom standi^ and say that 

they do not carry coal for the public at large, but only for colliery 
owners, and that as all carriage of coal is paid direct to them by 
the colliery owner, Messrs. Cowan, with whom they have no 
account for carriage, fail in identifying themselves with the 
grievance of which they complain. As, however (whether the 
respondents as carriers of coals are free to choose their customers 
or not), the colliery owner in his account for coal sold to Messrs. 
Cowan adds to the price of the coal at the pit the sum paid for 
carriage, and the carriage rate is really paid by Messrs. Cowan, 
they are suflBiciently interested in what is charged by the railway 
company to be entitled under the TrafGic Acts to complain of 
anything in the charge which they consider to be contrary to 
those Acts. Now, the coal for Low Mill siding is carried 
from different collieries, but the Arniston colliery sends the 
largest quantity, and it appears that the rate from that colliery 
to the siding, where station accommodation is not provided, is 
the same as to Penicuik station, where it is provided. It also 
appears that the respondents revised their coal rates on the 
passing of their Bates and Charges Act, 1892, and that the 
principle on which the rates were revised and made up, was to 
charge the maximum for conveyance that their Act allows, and 
to add to this 2d. for terminals, or services at both ends, at or in 
connection with sidings not belonging to the company. More 
than two-thirds of their gross coal traffic being siding-to-siding 
traffic, it was for this traffic in particular that they fixed the 
rates, but the rates so fixed were also made applicable to their 
other or siding-to-station traffic, where such description of 
traffic was comparatively small and unimportant. The 2d. is, 
they state, much below the cost of siding services, which they 
estimate to cost them 9d. a ton at the colliery or forwarding end, 
and S^d. at the delivery end, and as a separate charge the amount 
is low, and viewed apart from its equalling the station charge, 
B. — VOL. XL 18 
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1900, 1901. could scarcely be disputed. But 2d, is also all that is extra to 

Cowan & Sons conveyance in the siding-to-station rate, and, like the charge of 

North 2fZ. for the Services at the two ends in the siding-to-siding rate, 

Ky7co! ^^ partly for accommodation at Penicuik station, and partly for 

. z~r services at the colliery end. But the portion applicable to the 

station would not exceed Id., and Id. per ton therefore is the 

maximum sum available for allowance as rebate, and if the 
question as to a rebate turned only upon what it should be 
actually put at, we might, though we have no jurisdiction to 
determine the payment for services in connection with sidings, 
require to consider whether a reasonable charge for such work 
would not absorb a good portion of the sum to which a rebate 
is limited. But, on the whole, I think no sufficient ground has 
been shown for any rebate whatever being allowed. There is no 
coal delivered ut the station which competes with coal consigned 
to Low Mill siding, and the station accommodation therefore is 
not an undue preference warranting a lower rate for the siding 
under the Traffic Act, 1854. Nor is it, under the circumstances, 
a ground for rebate under the Act of 1894. The reason of the 
station and siding rates not differing in amount is that the 
quantity using the station is so small that the company did not 
think it worth while to have a rate of carriage for it differing 
from the siding rate. They had fixed a rate for the sidings 
where the coal traffic is very large, and rather than have a 
separate rate for a station traffic out of all proportion smaller, 
they made the siding rate applicable to it. Messrs. Cowan's 
coal traffic is about 97 per cent, of the whole coal traffic to 
Penicuik, including their own. In 1897 the tonnage to the 
station was 685 tons, and to Messrs. Cowan's siding 80,506 tons. 
The small tonnage dealt with at the station, has no doubt station 
accommodation for a rate no higher than the rate for coal carried 
to the siding, but for the reasons above stated I do not think 
this furnishes a ground for diminishing the charge for coal to 
the siding or granting a rebate from it. 

Lord Cobham : The applicants in this case, Messrs. Cowan, 
owners of the Low Mill sidings on the North British railway, 
ask that a rebate should be allowed them, under section 4 of the 
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Traffic Act of 1894, from the rates charged for coal consigned to 1900, 1901 . 
their sidings from various collieries in the district. The onus Cowan &8on8 
of proving their claim lies upon thera, and accordingly they Nokth 
bring evidence to prove that these rates, although siding-to- k^™o. 
siding rates, include a charge for station accommodation. The . j["cobliani 

fact upon which they mainly rely to establish their contention is 

the existence of what has been in previous cases called a com- 
parable rate, that is to say, a rate in which there is a terminal 
element, but which in other respects is comparable with the 
rate in dispute. The Penicuik station rate for coal quoted for 
comparison in this case, except in one important pai'ticular, 
fulfils these conditions. The traffic in respect of which it is 
charged is collected from the same colh'eries, it is conveyed 
practically the same distance to a station near the sidings, and 
except that station accommodation is provided, it has the benefit 
of the same services as the coal delivered at Messrs. Cowan's 
sidings. The rates themselves are identical, and if we follow 
the principle laid down in Temianfs Case C), we must assume 
that the station rates include some charge for the station 
accommodation provided. It only remained for the coal traffic 
at the station to bear some reasonable proportion to that at the 
siding, and the applicants would have established by means of 
this comparison a very strong presumption in support of their 
case. But in point of fact the coal traffic at Penicuik station is 
wholly insignificant, having been between January, 1898, and 
September, 1899, about 3 per cent, of the total coal traffic at 
the station and siding combined, or an average of about 1,000 
tons in each year. The station rate has been, therefore, little 
more than a paper rate, and although it would have saved much 
trouble if the railway company had fixed different rates for the 
station and the sidings, I think their explanation may be 
accepted, that, in view of the insignificance of the station coal 
traffic, they had not thought it worth while to make any dis- 
tinction. At any rate, I cannot regard rates under which so 
wholly disproportionate an amount of traffic is carried as ** com- 
parable " rates for the purposes of this inquiry. 

It is open, however, to the applicants to prove their claim by 
(») Ante, Vol* X. 194. 

18—2 
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1 900, 1901. other evidence than that of a comparable rate. They have 

Cowan & Sons failed in their claim to a 2J</. rebate on the proportional 

No&TH principle, but they say that, even assuming that the coal rates 

Ry?C?o! *^® made up of the maximum conveyance rate, and 2d, added 

d~c~biiam ^^^ services at both ends (and I think that this was sufficiently 

proved), a rebate of Id. should be allowed from the added 2d. 

The penny, they say, although this has not been admitted or, I 
think, proved, is charged for services at the Low Mill sidings, 
and regard being had to the decision in the previous case, this 
is said to be wrongly charged, and a corresponding rebate is 
claimed. It may be questioned whether a rebate from a rate 
that is above the maximum can be claimed under section 4 of 
the Act of 1894, but however this may be, I think it as well to 
say that, while giving full effect to our previous decision, and 
without quantifying the value of each service, I am satisfied by 
the evidence before us that 2d. cannot be more than the com- 
pany are reasonably entitled to ask in return for what they do 
for the applicants' traffic, and that there is no ground for asking 
for any rebate from it. As regards the other points raised, I 
entirely agree with the views of my colleagues. 



Lord Stormonth Darling: I agree with my colleagues in 
their conclusion on the question of rebate, because I do not 
think that the applicants have shown any just cause for granting 
one ; and I say so mainly because the insignificant quantity of 
coal delivered at Penicuik station seems to me to deprive the 
rate to that station of all the importance which in ordinary 
circumstances would attach to it as a ** comparable rate.*' 

It is perhaps hardly necessary that I should notice two legal 
arguments which were advanced by the Dean of Faculty. But 
I should not like it to be thought that I had any doubt of the 
title of the applicants to apply for a rebate. It is true that the 
rate is charged by the company against the colliery owners in 
the first instance, but it is specifically included in their accounts 
against the applicants, out of whose pocket it comes. The 
colliery owners are thus the agents of the applicants in making 
the payments, and the latter are the only persons having any 
interest to complain of .an overcharge, or to ask for a rebate. 
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British 
Ry. Co. 

Lord 

Stormonth 

Darling. 



Neither can I assent for a moment to the plea that this is J^^^o, 1901. 
not a siding falling within the purview of section 4 of the Act of Cowan & Sons 
1894. That plea is, I think, founded on a misconception of North 
what was decided in the case of Watson, Todd d- Co. (^). I 
can find nothing in the statute which gives the least countenance 
to the idea that it only applies to a siding the site of which is 
within a terminal station. 

The following was the order made : 

*' This Court doth find and determine that the applicants 
are not entitled to a rebate or allowance off the rates charged 
to them by the railway company for the carriage of coal to the 
said Low Mill siding, in respect of the railway company not 
providing station accommodation for the applicants at Low 
Mill siding, and this Court doth therefore order that the said 
application be, and the same is hereby, dismissed." 

The applicants appealed against this order. 

Ure, K.C, and Clyde, for Messrs. Cowan. 

It has already been decided between the same parties that 
the services performed by the railway company at the siding are 
nothing beyond conveyance, which only ends when they put the 
trucks on to the sldmg(^). Where something more than the 
maximum rate is charged, and there are no terminal services 
in respect; of which charges can be made, the extra amount 
must be set down to sidiug services, for which, as has been 
shown, the railway compaoy are not entitled to charge. The 
Commissioners have exceeded their jurisdiction in determining 
that the railway company are entitled to charge for their services 
at the siding, for that question is one which is by statute rele- 
gated to the consideration of an arbitrator appointed by the 
Board of Trade, and the Commissioners had no jurisdiction to 
decide it. It is competent to examine the Commissioners' 
judgments to discover their grounds of decision, and if these 
are erroneous their order is open to review : North-Eastern 
Railway Company v. North British Railway Company C^), 

(1) Ante, Vol. IX. 90. 
(*) Ante, Vol. X. 169. 
(4 Ante, Vol. X. 82. 
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1900, 190L Solicitor-General (Dicksony K.C.) and Grierson, for the 
Cowan & Sons railway company. 

NoKTH ^he Commissioners have decided that there is no case for a 

RT™<r rehate, because the traders are in fact not so charged. That 
is quite a good ratio decidendi , and is an end of the question : 
Salt Union f TAmited v. North Staffordshire Railway Company C). 
The Commissioners, however, have power to consider all questions 
affecting the application, and they have found that the railwiiy 
company are performing services at the siding which are advan- 
tageous to the traders, and for which the traders ought to pay : 
Corporation of Birmingham, dr. v. Midland Railway Company (-). 

Lord Kinnear: We have heard a very able argument for 
the appellants ; but it has not convinced me that the order of 
the Railway Commissioners is wroug. Tlie application to the 
Commissioners is presented under section 4 of the Railway and 
Canal TraflBc Act, 1894, by which it is provided that " whenever 
merchandise is received or delivered by a railway company at 
any siding not belonging to the company, and a dispute arises 
between the railway company and the consignor or consignee of 
such merchandise as to any allowance or rebate to be made 
from the rates charged to such consignor or consignee, in 
respect that the railway does not provide station accommodation 
or perform terminal services, the Railway and Canal Commis- 
sioners shall have jurisdiction to hear and determine such dis- 
pute, and to determine what, if any, is a reasonable and just 
allowance or rebate." Founding upon this enactment, the 
applicants aver that they receive at their Low Mill siding, which 
belongs to them and not to the company, large quantities of 
coal for use in their works, that these coals come from Arniston, 
Whitehill, and other places on the respondents' line, and are 
received and unloaded by the applicants entirely on their Low 
Mill siding; that the applicants do not ask and do not receive 
any station accommodation for their coal trafiGic ; that the 
respondents, however, charged them rates for coal which are 
of the same amount as they charge at Penicuik, a station at 

(») Ante, VoL X. 179. 
(2) Ante, Vol. IX. 166. 



RAILWAY AND CANAL TRAFFIC CASES. 279 

22 chains* distance from the siding, to traders who receive station IQQO, 1901. 
accommodation there; that these rates include a station ter- Cowan & Sons 
minal, and that the respondents refuse to make any rebate or North 

tiHTTTHTf 

allowance in respect thereof. ry. Co. 

The complaint, therefore, is that the applicants have been ^^^^ "^^ ^^^ 

charged for station accommodation in respect of the traffic to 

Low Mill siding ; and since Low Mill siding is not a station, it 
follows that if any station charge is included in the rate, it 
onght to be disallowed. But if that be the ground pf com- 
plaint, the onus of showing that the rates charged to them do 
in fact include charges for station accommodation lies, beyond 
question, upon the applicants. The strength of their case is 
that the rate charged to them at their siding is above the 
maximum conveyance rate, and that exactly the same excess in 
addition to the maximum is charged at Penicuik station, where 
station accommodation is provided. Now, when a railway 
company provide a station, it is reasonable to suppose that a 
charge for such accommodation is included in the rate; and 
when they charge exactly the same rate at a neighbouring siding, 
they furnish to the trader a plausible argument that they are 
trying to charge for station accommodation at the siding also. 
But that is a bare presumption which may be reargued ; and 
a complaint upon that ground, therefore, raises in the first place 
a simple question of fact. The Commissioners have inquired 
into the facts ; and they have decided, for very clear and con- 
vincing reasons, that upon the facts the appellants' case has 
failed. They have held that no useful comparison can be made 
between the Penicuik station rate and the rate in dispute, 
because while the rates are identical, the traffic at the station 
bears no reasonable proportion to the traffic at the siding, the 
former traffic having been about 8 per cent., and the applicants' 
traffic 97 per cent., of the whole coal traffic to Penicuik, and 
they hold that '* rates under which so wholly disproportionate a 
traffic is carried," cannot be regarded as comparable rates for the 
purpose of the appellants' argument. But they have further 
found, as a result of the evidence before them, that the rates 
charged at Penicuik station were not taken as a model for the 
charge at the siding, but, on the contrary, that in readjusting 
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1900, 1901. their scale of charges aftrcr their Act of 1892, the company's 

Cowan & Sons officers first fixed the proper rate for coal traffic from siding to 

NoKTH siding, because the great bulk of the traffic is so carried, and 
Sritish 
Ry. Co. ^^^^ adopted the rate so fixed for station traffic, because the 

Lordlcmiiear *™^^^* ^^ ^^^^ traffic seemed to be too insignificant to make 

it worth their while to enter into a separate calculation. They 

arrived at the siding-to- siding rate by taking the conveyance 
rate at the maximum, which they were quite entitled to do, and 
adding 2(1. per ton for cost of services at both sidings ; and 
the Commissioners say that this is a low charge, which, were 
it not for its equalling the station charge, would scarcely have 
been disputed. Having fixed the siding rate in this way, they 
took the same rate for the traffic to the station, without distin- 
guishing between the cost to them of station and siding traffic, 
because the station traffic was too small to justify a more 
minute and elaborate discrimination. In these circumstances, 
the Commissioners have held that the appellants' case has 
failed, because while the railway company are admittedly 
charging more than the conveyance rate, they are not charging 
for station accommodation which they do not provide, but they 
perform services at the siding which are costly to them and 
advantageous to the traders, and for which they ought to be paid. 
They, therefore, pronounced the Order under review, by which 
they find and determine that the applicants are not entitled to 
a rebate or allowance o£f the rates charged to them by the 
railway company for the carriage of coal to Low Mill siding. 

In so far as it determines questions of fact, we have no power 
to review this decision; and were it not for a plea to jurisdiction, 
it would seem to me to involve no other question. The question 
whether a rate is reasonable or not, is just as much a question 
of fact as whether it is charged for one service or another, or 
whether services have been rendered. It is a question of which 
the Railway Commissioners are much better judges than we are. 
But at all events their judgment is final. The jurisdiction of 
the Commissioners, however, has been challenged by either 
party, and that, undoubtedly raises a question of law for the 
determination of this Court. 

The point taken by the railway company was not, I think, 
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very seriously pressed, and is not probably material to their 1900, 1901 . 
case, since according to them the Order is right whatever view Cowan & Sons 
be taken of their objection to the jurisdiction. But since it was Nobth 
stated, I think it right to advert to it, both that it may not be Ry!" o! 
supposed to have been overlooked, and in order to define the 1^,4"^^^^^, 

limits of our present judgment. It is said that the moment the 

Commissioners have found that the rates charged do not in fact 
include station or terminal services, there is an end of the ques- 
tion, and a rebate must at once be disallowed, because a rebate 
to be allowed " in respect that a railway company does not 
provide station accommodation or perform terminal services," 
necessarily implies that such accommodation or such services 
have been charged for, and therefore when it turns out that they 
are not charged for, there is no longer any ground for complaint 
under the section. I do not think we are called upon to consider 
whether that is the true construction of the statute ; or whether, 
on the other hand, the trader who has not received station accom- 
modation or terminal services may not make good his claim for 
a rebate if he has been called upon to pay any charge which he 
ought not to be compelled to pay. That is a question on which 
different opinions have been expressed by judges of high autho- 
rity, but all that it is necessary to decide for the present purpose 
is that the railway company may have a good answer to the 
application, if they can show that the charge complained of is 
not made for station accommodation, but for services w^hich they 
render to the trader at his siding, and for which they ought to 
be paid ; and that, on the other hand, if that be maintained, it 
must in all justice be equally open to the applicant to challenge 
the new ground of charge so brought forward in* answer to his 
complaint, and to show reason, if he can, why it ought not to be 
taken into account. I think therefore that the Commissioners 
were perfectly right in examining the ground of charge alleged 
by the railway company, in order to determine whether anything 
had been done for the traders that could be set off against any 
claim for a rebate that might arise by reason of no station 
accommodation having been provided. 

The appellants, on the other hand, maintain that the Kail way 
Commissioners have exceeded their jurisdiction in determining 
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1900, 1901. that the company are entitled to charge for their services at the 
Cowan & Sons siding, because that is a question which has been committed by 

V. 

North 



British 
Ry. Co. 

Lord Kinnear. 



statute to the exclusive judgment of a different tribunal. This 
plea is founded on an Act of Parliament passed in 1892, to 
confirm a provisional order made by the Board of Trade under 
the Railway and Canal Traffic Act, 1888, the fifth section of 
which provides that the company may charge for certain services, 
including services rendered at or in connection w^ith sidings not 
belonging to the company, when rendered to a trader at his 
request, or for his convenience, a reasonable sum by way of 
addition to the tonnage rate ; and that any difference arising 
under this section shall be determined by an arbitrator to be 
appointed by the Board of Trade at the instance of either party. 
The point taken upon this enactment was stated in two ways. 
In the first place, it was said to be a condition precedent to the 
right of the company to make a charge for services at a siding, 
or to bring it under the consideration of the Commissioners, 
that they should first have obtained the determination of an 
arbitrator that such charge is reasonable. I think this view is 
untenable. The enactment is not that the company may charge 
a sum fixed by an arbitrator, but that they may charge a reason- 
able sum, and that if any dispute arises, not necessarily as to the 
reasonableness of the sum, bat as to any point that can be raised 
under the section, it shall be determined by arbitration. The 
arbitrator is only to be called in when a dispute has arisen, and 
when occasion arises, he may be called in at the instance of 
either party. 

The other form in which the objection was put was, that 
when the company brought forward their claim to charge for 
siding services, a difference arose which the Commissioners had 
no power to decide. If this were right, the proper course for 
the appellants to take was to move the Commissioners to sist the 
proceeding until the determination of an arbitrator should be 
obtained. It does not appear from the notes of procedure before 
us that any such motion was made. But whether the appellants 
failed to make the motion, or whether it was made and rejected, 
I am of opinion that the Commissioners were right in deciding 
the question for themselves, because they have power to determine 
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the whole questions before them, and had no need to call in the jooo. 190 1. 

aid of any other jurisdiction. It is true that a jurisdiction to Cowan &Son» 

v. 
determine differences arising under the section in question is Nohth 

conferred upon an arbitrator and not upon the Commissioners, Ry!"^J! 
and that a difference as to the liability of a trader to pay the ,"ZJ~ 

charge in dispute is one of those that might have so arisen. 

But while the general jurisdiction to determine such questions 
does not belong to the Commissioners, a special jurisdiction is 
conferred upon them by the Act of 1894, which is a later statute, 
to determine questions such as those raised by this application, 
and in particular to determine whether any, and if any what, 
reasonable allowance or rebate should be made in respect of the 
company not providing station accommodation. Now it is a 
familiar and elementary doctrine that when jurisdiction is con- 
ferred to determine specific rights, that necessarily implies 
jurisdiction to decide every question that must be decided in 
order to a final and effective determination of such rights. But 
it is manifest that the Commissioners could not determine the 
question submitted to them by the appellants without deciding 
whether the charge for services at the siding ought or ought not 
to be taken into account. It is impossible to decide what part 
of a charge it would be reasouable to take off, without deciding 
what part it would be reasonable to leave standing. The 
prayer of the petition to the Commissioners is to determine what 
are the reasonable or just rebates to be made from rates charged 
to the appellants, and I cannot imagine how this is to be done 
without ascertaining whether the rates charged are as they stand 
reasonable and just, or not. The Commissioners have therefore 
exercised exactly the jurisdiction which the appellants themselves 
have invoked, and I think that in this respect the application 
itself, and the determination of the Commissioners upon it, are 
founded upon a correct view of the statute. The Commissioners 
have not determined, and have not been asked to determine, a 
difference arising under the 5th section of the provisional order 
confirmed in 1892, and that is the only difference which must be 
referred to arbitration. They have decided a difference under 
the 4th section of the Act of 1894, and their authority to do so 
rests upon the express terms of that enactment. For these 
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1900, 1901. reasons, I am of opinion that the objection taken to the 

Cowan & Sons jurisdiction of the Commissioners is unfoanded. No other 

North ground has been suggested for holding that the Commissioners 

Rt"co^ ^*^® fallen into error in law, and as to all questions of fact 

the decision is final. The appeal must therefore be dismissed. 



LordKinnear. 



The Lord President, Lord Adam, and Lord M'Laren 
concurred. 

[Solicitors for the applicants : Menzies, Black, and Menzies, 
Edinburgh. 

Solicitor for the railway company : James ?Fai«o/i, Edinburgh.] 
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Crompton & Co. 
r. 

Lancashire and Yorkshire Kailway Company. 

Lancashire and Yorkshire Kailway Company 

r. 

Crompton & Co. (}). 

Rebate on Sidings Traffic — Sidings Agreement — Effect of Subsequent Legisla- 
tion — Services at Trader* s Siding — Railway and Canal Trqffic Act^ 1894 
(67 d 58 Vict. c. 64), s. A— Railway Rates and Charges {No. 10) Order 
Confirmation Act^ 1892, section 5 of the Schedule. 

In 1891 a trading company entered into an agreement with a railway July 27, 
company for the construction of a siding. Clause 10 of the agreement was Novetnber 1, 8, 



as follows: — '*The railway company will make to the limited company an 
allowance of not less than 8d. per ton for loading and unloading wagons and 
sheeting the same, in respect of cotton and yams and other goods usually 
handled hy the company, received at or forwarded from the proposed sidings. 
And the railway company will not charge any terminal in respect of coal 
traffic from the same." 

Subsequently to the agreement the following Acts of Parliament were 



1900. 

February 13, 
1902. 



1. The Railway Rates and Charges Order Confirmation Act, 1891 and 1892, 
by section 6 (sub-section 1) of the schedule to which railway companies are 
authorised to charge a reasonable sum, by way of addition to the tonnage 
rate, for services rendered to a trader at his request or for his convenience, 
at or in connection with sidings not belonging to the company. 

2. The Railway and Canal Traffic Act, 1894, section 4 of which enacts : — 
" Whenever merchandise is received or delivered by a railway company at any 
siding or branch railway not belonging to the company, and a dispute arises 
between the railway company and the consignor or consignee of such mer- 
chandise as to any allowance or rebate to be made from the rates charged to 
such consignor or consignee in respect that the railway does not provide 
station accommodation or perform terminal services, the Railway and Canal 
Commissioners shall have jurisdiction to hear and determine such dispute, 
and to determine what, if any, is a reasonable and just allowance or rebate." 

Upon an application by the trading company for a rebate under the Railway 
and Canal Traffic Act, 1894, and a cross application l)y the railway company 



{}) Before Wright, J., and Commissioners Sir Fbedbrick Peel and 
Viscount CoBHAM, sitting at the Royal Courts of Justice, London. 
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1900, 1902. 



Chompton 

ikCo. 

p. 

Lancashire 

AND 

YUHKHHIUE 

llY. Co. 

Lancashire 

AND 

yo&kshikb 
Ry. Co. 

V. 

Crompton 
&Co. 



for an allowance under the Railway Kates and Charges Order Confirmation 
Act, 1892. 

Held, by the Court of Appeal (affirming the decision of the Railway Com- 
missioners), that by the agreement the sidings in question were treated as a 
station, and the railway company were to charge as at a station less the 
special allowances. 

Held, also, by the Court of Appeal (overruling the decision of the Railway 
Commissioners), that there was nothing in the subsequent legislation incom- 
patible with the agreement, into which the parties had entered with the 
knowledge of impending legislation, and for perfectly good consideration, and 
by which they were bound. 

This was an application under section 4 of the Railway and 
Canal Traffic Act, 1854, and a cross application under section 5 
(sub-section 1) of the Railway Rates and Charges (No. 10) 
Order Confirmation Act, 1892. 

It arose under on agreement dated 1891, and entered into 
between the applicants, who were cotton spinners at Shaw, near 
Oldham, on the one part, and the Lancashire and Yorkshire 
railway company on the other part. By this agreement the 
railway company were to lay down sidings and provide signals 
for the accommodation of the applicants, towards the main- 
tenance of which the applicants were to pay the sum of 
lOZ. yearly. The applicants were to provide for the signalling, 
unless their traffic exceeded 10,000 tons per annum. They 
were also to pay a yearly rent of one guinea for so 
much of the railway company's land as was occupied by 
the sidings. The railway company were to have the 
control of the sidings and the traffic thereon ; and they were 
entitled, if the necessities of the railway so required, to remove 
the sidings ; but, upon the applicants providing sufficient land, 
the railway company were bound to lay down equally convenient 
sidings thereon in substitution. The agreement thus gave a 
permanent right of user to the applicants. 

Clause 10 of this agreement was to the following effect : — 
** The railway company will make to the limited company an 
allowance of not less than 8^. per ton for loading and unloading 
wagons and sheeting the same, in respect of cotton and yarns 
and other goods usually handled by the company, received at or 
forwarded from the proposed sidings. And the company will not 
charge any terminal in respect of coal traffic to or from the same." 
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The applicants stated in their '* application '* that they were 
connected with the respondents* railway by a siding not belonging 
to the railway company, and they complained that the rates 
charged on traffic to and from their siding were of the same 
amount as those in force to Shaw station, which adjoined their 
siding, and included charges for collection or delivery, for 
station accommodation and for terminal services at Shaw 
station, although none of these services were rendered to the 
applicants. 

They admitted that the railway company had allowed them 
a rebate of 8^., but contended that the amount beyond 
that sum which was included in the rate charged to them 
in respect of collection or delivery, and for station and service 
terminals at the Shaw end of the journey, constituted an illegal 
overcharge. 

They asked for an order determining what was a reasonable 
and just allowance or rebate to be made from the said rates 
charged to them in respect of traffic passing to or from their 
private siding. 

The railway company denied that the rates charged the 
applicants included charges for collection or delivery or for 
station accommodation or for terminal services at Shaw station ; 
but they admitted that the rates charged were of the same 
amount, less the rebate allowed under the agreement, as those 
in force from or to Shaw station when traffic was not collected 
or delivered at Shaw station, and contended that the services 
rendered and accommodation provided by the respondents at or 
in connection with the applicants' siding justified this equality 
of charge. 
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Balfour Browne, Q.C., and Ernest Moon, for the applicants. 

The words in clause 10 of the agreement " not less than 
8fZ." do not prevent a rebate of more than M. By the 
agreement the trader was to pay what the railway company 
were entitled to charge, and no more; and if the railway 
<K)mpany are not entitled to charge for terminals, there is no 
provision in the agreement saying the trader shall pay for 
terminals. 
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CHpps, Q.C. (C. A. RtisseU, Q.C., and Noble with him), 
for the railway company. 

By the agreement the trader was to pay the same as at Shaw 
station. 

Wright, J. : We all think that this agreement can have but 
one business meaning, and I think I express the views of the 
other members of the Court when I say that the only business 
meaning of it is that Messrs. Crompton are to pay on the 
footing of the siding being treated as a station, subject to the 
deduction of at least Qd. for the loading and unloading and so 
forth, and of all station charges, I suppose it would be, in respect 
of coal. What the effect of the agreement being so construed 
may be I do not know ; we have not heard the learned counsel, 
but that is what the agreement appears to us to mean. We do 
not think that Messrs. Crompton can claim as a right to be 
allowed more than Qd, for those matters that are covered by the 
minimum of 8^. 

The railway company had meanwhile applied to the Board 
of Trade to appoint an arbitrator to determine, as a difference 
arising under section 5 (sub-section 1) of the schedule to the 
Railway Rates and Charges (Lancashire and Yorkshire Railway) 
Order Confirmation Act, 1892, the reasonable sum which might 
be charged in addition to the tonnage rate in respect of ser^^ices 
rendered at the traders' siding. 

The Board of Trade referred the question to the Railway and 
Canal Commissioners. 

CinppSy Q.C. (C. A. Russelly Q.C.y and Noble with hJm), for 
the railway company. 

As a general proposition, a private agreement between the 
parties is not affected by legislation, unless that legislation 
makes something in the agreement illegal. The traders cannot 
be entitled to any benefit given them by the agreement and 
also to say, "You cannot make us any charge, which, if there 
was no agreement, you could not make." 

Balfour Broicne, Q.C, and Ernest Moon appeared for 
Messrs. Crompton & Co. 
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The judgment of the Court was delivered hy Mr. Justice 
Wright. 

Wright, J. : The agreement on which the railway company 
rely is dated the 2nd July, 1891. It provides in effect, so far as 
material, as follows : By clauses 1, 8, and 7, the railway company 
are to provide certain sidings with signals for Messrs. Cromp- 
ton's traffic near Shaw Station, and Messrs. Grompton are to pay 
102. a year towards maintenance, and a guinea a year for rent of 
the land, and are to fence the sidings. Secondly, the cost of 
working the signals is to be borne by Messrs. Grompton, unless 
their traffic exceeds 10,000 tons per annum, but in that case by 
the plaintiff company. Articles 4 to 6 inclusive define the 
purposes for which the sidings are to be used, and by articles 
8 and 9 the control of the traffic over the sidings is reserved to 
the railway company. Under article 10 the railway company 
are to make an allowance of not less than M. per ton in con- 
sideration of being relieved of the handling and sheeting of 
Messrs. Grompton*s goods, and are to charge them no terminal 
for coal. By article 11 the railway company may alter or 
remove the sidings for the convenience of their own railway, but 
must, if required, substitute other sidings on land to be pro- 
vided by Messrs. Grompton. The effect of this provision seems 
to be to make the agreement perpetual at the option of Messrs. 
Grompton. 

At the former hearing we were asked to determine the effect 
of the agreement by itself, and we reserved the question of the 
effect of the agreement as considered in relation to subsequent 
legislation. We thought that the effect of the agreement 
by itself at the time when it was made was that the charges 
which the railway company were then able to make for the 
traffic as it was worked before the making of the agreement 
should be modified merely by the allowance in respect of hand- 
ling and sheeting, and the renunciation of the terminal on coal. 
And as at that time the charges made were no doubt within the 
maximum which the railway company had power to charge on 
traffic to or from the sidings, it was practically impossible for 
Messrs. Grompton to enforce any reduction. But since the date 

B. — VOL. XI. 19 
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of the agreement the charging powers of the railway company 
have been fundamentally altered, and it is conceded that 
unless the agreement excludes or overrides the subsequent 
Traffic Acts and Provisional Order Messrs. Crompton are entitled 
to some relief, particularly in relation to the charge for a station 
terminal. 

It is not in this case necessary to determine what conse- 
quences would have followed if the agreement had expressly or 
by necessary implication provided that the rates and charges on 
traffic to and from the sidings should be at all times the same 
as the rates and charges to and from the Shaw station, or 
should never be reduced below their then amount. In this 
agreement there is no such express provision nor any ground for 
necessary implication to that effect, and although the agreement 
may have had a particular effect when it was made, and has a 
different effect now, we cannot supply a remedy. We have no 
right to insert into the agreement a provision which the parties 
have omitted to make. 

The possibility of hardship to a railway company in a case of 
this kind is obvious. They may have consented to construct 
sidings in the belief that they could protect themselves 
from loss, and they may now find that they have improvidently 
allowed the diversion from their station of traffic, which it was 
constructed for and is sufficient to accommodate, and which 
might have there produced more profit than they can derive 
under the Traffic Acts and Provisional Orders from the traffic 
as diverted to the sidings. They might have protected them- 
selves by taking power to terminate the agreement, and 
possibly in some cases railway companies have protected them- 
selves in that way. But that would not be a satisfactory 
remedy. It might be desirable that power should be given to 
this Court to revise agreements of this kind, but it has no such 
power at present. 

The railway company appealed. 



C A. Russell, K,C., and Nohle, for the railway company. 
The agreement entered into refers to Shaw station rates, not 
as a fixed amount, but as by law they might from time to time 
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be, and the new legislation affects the Shaw station rates. The 
argument that the parties are set free from the agreement is a 
possible one ; but not that which stands by the agreement as 
still operating, and yet claims to be at liberty to deal with the 
question of charges under the Act of Parliament, as if no bargain 
had been made at all. The rebate granted (of Sd.) cannot be 
altered by the intervention of the tribunal. 

Balfour Browne, K,C,, and Ernest Moon, for Messrs. Crompton 
&Co. 

There is nothing in the agreement binding the trader to pay 
the Shaw station rate. The rebate there granted is from the 
rate the company is legally entitled to charge. Parliament has 
prohibited the railway company from charging a station terminal, 
and there is no bargaining out of this in the agreement. The 
Railway Commissioners should determine what rebate, in addition 
to the S(L granted, represents the service terminal. The rail- 
way company admit it should be 5d. 
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Collins, M.R. : This is an appeal from the decision of the 
Railway Commissioners granting an application made by Messrs. 
Crompton & Co. in this matter, who asked for "an order deter- 
mining what is a reasonable and just allowance or rebate to be 
made from the said rates charged to the applicants in respect of 
traflSc passing to and from their private siding." 

Now the question arises in this way : The applicants are 
merchants and manufacturers carrying on business at a point 
near the line of the respondent railway company who are the 
jippellants here. They had been up to the date of an agreement 
to which I will refer in a moment, receiving and delivering 
their goods at a station called Shaw station, something like 
half a mile away from their works. In July, 1891, the parties came 
together and made an agreement whereby it was provided that 
a siding should be constructed by the railway company, prin- 
cipally, if not altogether, on land of the railway company for 
the accommodation of Messrs. Crompton, and certain provisions 
were made as to the sum to be paid by Messrs. Crompton for 
the use of the siding. Practically Messrs. Crompton acquired 

19—2 
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the right to use this siding for ever on paying a certain rent 
agreed upon. They also provided by the same agreement for 
the rates and allowances to be made in respect of the goods, 
received for and sent forward by Messrs. Crompton, being 
delivered at the new siding, when made, instead of at the 
station at which they had been previously received and delivered. 
It is quite obvious, of course, that the substitution of the siding 
for a station would make certain differences in the obligations 
of both parties ; that the railway company would find a benefit 
in that its existing accommodation at its station would be 
relieved from overcrowding to the extent that the overcrowding, 
if any, was caused by the traffic of the applicants, and on the 
other hand, they would lose the profit they would have made in 
rendering the services which they had rendered to the appli- 
cants for the traffic delivered to and sent from the station. 
Therefore both parties had to come together and agree upon 
this: what the railway company on the one hand should be 
entitled to demand from the trader, assuming he were not in a 
condition to dispense with some of their services, and what on 
the other hand ought to be the allowance which the railway 
company ought to make to him in view of the fact that under 
the new arrangement certain services that otherwise would have 
to be performed by the railway company would be performed 
by him and not by them. That was practically the question 
they had to determine. At the time they were discussing this 
matter, everybody connected with the railway world — including 
both those sending their traffic over the railway and the railway 
company that had to deal with it — was aware that the whole 
subject of the rates chargeable by the railway companies to 
customers was under discussion by the Legislature, that the 
results had been formulated in the shape of Provisional Orders 
in two other instances before the date of this agreement, and 
that the object and result of the legislation was to divide up the 
rates chargeable by railway companies, to break them up 
into their constituent parts, and to lay down certain axioms 
applicable to each of those parts principally in relation to the 
services that were formerly rendered by the railway company as 
carriers. It was in view of that legislation, and pending 
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difficulties in readjusting rates thereunder — with the full view 1 900, 1902. 
of that class of legislation impending and accomplished, for it Crompton 
turns out I think that all the Provisional Orders made from time v. 

to time under it for all the railways are in the same form — ^it ^'^^^^^^^^ 
was, I say, in that state of circumstances that these parties Yorkshire 
came to agree, and agree, as it seems to me, in order to get rid lancashirb 
of impending diflSculties under the new legislation. What did ^ ^^^ 
they do ? Having provided by the agreement where the traffic Ry. Co. 
was to be put, and so on, they come to clause 10, which is this : Crompton 
"The railway company will make to the limited company an ^^• 
allowance of not less than Qd. per ton for loading and unloading ColUni, M.S, 
wagons and sheeting the same, in respect of cotton and yarns and 
other goods usually handled by the company, received at or for- 
warded from the proposed sidings, and the company will not 
charge any terminal in respect of coal traffic to or from the 
same." It is said that nowhere on the face of this agreement is 
there anything about the charges to be made to the railway 
company, but that the railway company's part of the matter 
begins with a provision for an allowance. That is perfectly true, 
but then that is explained thus — that it was understood by both 
parties that a sum was to be charged by the railway company, off 
which under clause 10 an allowance or rebate was to be made. 
How did they arrive at this ? What was the standard by which 
they were trying to arrive at it ? Obviously it seems to me the 
standard was this : we are going to turn what was a station into 
a siding ; your station was at Shaw ; this station is going to be 
put some half mile away from it. For all practical purposes I 
think in dealing with this matter it makes no difference whether 
the station so far as the station yard was concerned was actually 
at Shaw or half a mile away from it ; but what they had to 
consider, and the method obviously of business which they 
adopted in assessing their right was this: what would be the 
railway company's rights with respect to the trader, supposing 
they had to deliver at a station or deliver where they were going 
to substitute a siding for a station, and what rebate off that sum 
ought the trader to have in view of the facts I have referred to, 
the difference in the nature of the work, the amount of accom- 
modation, and the work to be done by the railway company on 
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1900, 1902. the one hand and the trader on the other. So they began by 

Crompton ascertaining what would be the proper charge, and they took off 

V. that charge so much as they agreed upon as a fair equivalent, to 

^^AND*"'^ meet the respective rights and obligations brought about by the 

^R^^*C^*^^ new state of things. I think they intended as business men to 

Lan-cashirr come to an agreement which would get rid of all further 

Y ^^" difl&culty and discussion. Now, the parties having arrived at 

ItY. Co. that agreement in 1891 this application is made in this year, and 

Crampton it is said that the trader by reason of recent legislation is entitled 

^" to come and ask for a rebate from the ordinary station charges 

CoUinf, 1C.B. by reason of the fact that he has got a private siding. He bases 
his application upon section 4 of the Bailway and Canal Traffic 
Act, 1894, which is in these terms: ** Whenever merchandise is 
received or delivered by a railway company at any siding or 
branch railway not belonging to the company, and a dispute 
arises between the railway company and the consignor or 
consignee of such merchandise as to any allowance or rebate to 
be made from the rates charged to such consignor or consignee 
in respect that the railway company does not provide station 
accommodation or perform terminal services, the Railway and 
Canal Commissioners shall have jurisdiction to hear and deter- 
mine such dispute and to determine what, if any, is a reasonable 
and just allowance or rebate." It is said here that by the 
legislation of the Provisional Order governing the Lancashire 
and Yorkshire Railway, published in 1892, the railway company 
are not now entitled to make a station charge except at a 
terminal station, and when the siding has been substituted for 
the station that wupes out by itself and by law the right to make 
a charge for a station terminal. The answer to that set up by 
the railway company is this agreement, and the question is 
whether this agreement did conclude the matter as to this 
suggested subject of discussion as well as the others in its terms. 
It seems to me that it did. It seems to me that the agreement 
must be viewed in reference to the fact that they were substitu- 
ting the siding for the station, and that under the circumstances 
there was contemplated, in the undertaking respectively of the 
parties and the rights adjusted between the parties, the fact 
that something that was not technically station accommodation 
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would be substitated in the future for something that was 
technically station accommodation before, and that they swept 
into this discussion, and covered and allowed for them in the 
discussion, all those elements which, if we w^ere bound to pro- 
ceed technically under the Provisional Order, would come in to 
be considered on the one side and the other. Certain deductions 
have to be made where the station is not a terminal station. 
On the other hand, there are certain services rendered with 
reference to a siding different to and in excess of what would be 
rendered at a station, such as special signalling, special haulage, 
special marshalling ; all those matters come in under the 5th 
section of the Provisional Order. There was one other point 
which gave rise to some discussion also. That was this : Mr. 
Balfour Browne pointed out that by far the larger portion of the 
siding which he now uses has been added since the agreement, 
and was altogether upon his own land. Now does that make 
any difference in this discussion ? It seems to me it does not. 
The bargain was, as I have said, that on the siding made under 
the agreement in lieu of the station the raihvay company were to 
deliver, and from that siding they were to receive, the traflSc off 
the applicant's land. It does not matter that the applicant has 
on his own land enlarged the area upon which he can place the 
trucks after he has got these things from the siding. The siding 
made under the agreement intervenes between the new siding 
and the railway line, and everything he receives and sends out 
of the siding must pass over the railway line. For this purpose 
it is the agreement siding that is substituted as the station for 
the old station. All the extra services that have to be done by 
the railway company in view of its being a siding are done at the 
agreement siding, and it is at the agreement siding that all these 
things — the marshalling, the signalling, the hauling — are done, 
just the same whether there is a mile of his own sidings or an inch. 
The case seems to have divided itself into two parts before the 
Railway Commissioners, and there was the preliminary judgment 
given by Mr. Justice Wright. In that judgment he distinctly 
held, as it seems to me, with the concurrence of the Com- 
missioners themselves, this, " that the only business meaning of 
it is that Messrs. Crompton are to pay on the footing of the 
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1 900, 1902. siding being treated as a station subject to the deduction of at 
CuoMFTox least 3d. for the loading and unloading and so forth, and of all 
station charges, I suppose it would be, in respect of coal." It 
seems to me to be a decision of the learned judge, a decision 
^iT'^^c^** which I am entitled to rely upon, and one which gives me this 
Laxcashire gratification, that in differing from him and his colleagues, as I 
,, ^^'^ and my learned Brothers do in this case, I am not really 

lORKSHIRB •^ ' ^ 

Ry. Co. differing from his views of the law on the matter, because he 
CuoMPTON distinctly lays down what his view of the agreement was before 
^' he considers the effect of the future legislation upon it. In the 
CoUini, 1C.R. second judgment the point was, how far the subsequent legisla- 
tion altered what he laid down as iq the true interpretation of 
this agreement. On that point I come to the conclusion that 
the subsequent legislation does not alter it because the parties 
agreed, for a perfectly good consideration, to make their own 
bargain and not take the bargain made for them by the Railway 
Commissioners. Unless there is something in the subsequent 
legislation incompatible with it, that must stand. It seems to 
me there is nothing incompatible with the agreement in the 
subsequent legislation. The agreement regulates the rights of 
the parties, and we ought not to look to the Provisional Order 
to determine them. It therefore seems to me that the appeal 
ought to be allowed. 

RoMER, L.J. : I am of the same opinion as the Master of the 
Rolls. I agree with the first judgment of Mr. Justice Wright 
and not with the second judgment. It appears to me that 
dealing with this agreement of the 2nd July, 1891, as a business 
agreement made under the circumstances to which the Master 
of the Rolls has called attention, it is impossible to avoid coming 
to the conclusion, having regard to clause 10, that it was an 
implied term of this agreement that the railway company should 
be paid by the limited company all such charges as the railway 
company were properly entitled from time to time to charge on 
the footing that the siding provided under the agreement was 
treated as a station, so that the railway company would be 
entitled to include in the charge against the limited company a 
charge for all such services as are generally performed by the 
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railway company at its stations, subject only to the special 
allowances provided for by clause 10 ; the one being the allowance 
of " not less than 3d.," whatever that expression may mean, for 
loading and unloading wagons and sheeting ; and the other being 
the provision that the railway company are not to charge any 
terminal in respect of coal traffic to and from the siding. That 
being so, that ends the question on this appeal, for nothing that 
has taken place subsequently has aifected the question for us. 
In the first place the Provisional Order has, in substance, stated 
the maximum charge which the railway company may make for 
traffic to or from the station. It is not alleged that on the 
footing of this siding being treated as a station, the railway 
company are making any charges beyond those that they are 
entitled to. Then, with regard to the Act of 1894, section 4, 
when that section is looked at it is very clear that it has no 
application to a case like the present, where there is an agree- 
ment such as I have indicated for a payment to the railway 
company on the footing of this siding being treated as a station 
in the manner I have mentioned. I think, therefore, the appeal 
should succeed. 

Mathew, L.J. : I am of the same opinion. I agree with 
the preliminary judgment pronounced by Mr. Justice Wright in 
this case. I think that the station, for the purposes of the 
agreement, was the end of the siding provided by the company. 
What was the intent of this agreement ? It seems to me clear 
it was only meant that the station charges should be modified in 
the particulars mentioned in the agreement for the loading and 
unloading, et cetera^ and for the abandonment of the claim to a 
coal terminal. Now was that agreement meant to be conclusive ? 
It seems to me, as a matter of business, it certainly was. It 
was made at a time when the alterations might be expected, and 
the agreement is, in my opinion, binding on the parties. I 
therefore agree this appeal must be allowed. 

[Solicitors for the applicants : Sharpe, Parker, Pritchards d- 
Co., agents for Standrijig, Taylor dt Co., Rochdale. 

Solicitors for the railway company : Woodcock, Ryland, and 
Parker^ agents for C Moorhoicse, Manchester.] 
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BOOKING THROUGH. See Facilities, Due and Reasonahle, for 
Traffic, 1. 

BEANOH RAILWAY. 

1. Right to Communicate inith Sidings of Railway Company — S^cific 

Appropriatiim by Railway CoinjHtnif as Refuge Sidings,— Section 76 
of the Railways Clauses Consolidatioii Act, 1845, after giving 
power to owners or occupiers of land adjoining the railway 
to make piivate branch railways to communicate with the 
railway, enacts that — **The company shall, if required, at the 
expense of such owners and occupiers and other pereons . . . 
make openings in the i*ails, and such additional lines of rail as 
may be necessary- for effecting such communication, in places 
whei-e the communication can be made with safety to the public, 
and without injurj' to the railway and without inconvenience to 
the traffic thereon; . . . but this enactment shall be subject 
to the following restrictions and conditions (that is to say), . . . 
The company shall not be bound to make any such openmgs in 
any place which thev shall have set apart for any specific pur- 
pose with which such communication would interfere, nor upon 
any inclined plane or bridge, nor in any tunnel." 

The applicant's sidings had communicated with sidings on the 
respondents' railway for many years under a terminable agree- 
ment, which the railway' company terminated ; and he now 
applied under the above-quoted section for an order enjoining 
the respondents to make, or permit to be made, such lines of 
rails as might be necessary for effecting a communication 
between the sidings of the applicant and of the resiK)ndent8. The 
railway company refused to make such communication on the 
grouna that their sidings were now set apart for a specific pur- 
pose, with which such communication would interfere. At the 
hearing of the case witnesses on behalf of the railway company 
proved that the alteration in the contemplated use of the siding 
was due to an alteration recently made in an adjoining tunnel. 
This had fallen in, and it had been found necessary to have 
only a single line of railway for a portion of its length. The 
consequent alteration in the working of traffic through the 
tunnel necessitated the exclusive appropriation of the sidings 
over which the applicant's traffic had formerly been worked to 
the purpose of providing i*efuge sidings for trains which met at 
the tunnel. 

Held, that the railway company had shown to the satisfaction 
of the Court that their sidings had been bond fide appropriated 
for the specific pui*])ose of use as refuge sidings, and tnat me use 
of them for the applicant's tniffic womd interfere with such use. 
Richard v. Great Western Ry, Co 133 

2. Adjoining Owner — O/.enings for Ccmimunication with Railway — Obli- 

gation to Make — Jurisdiction of Railway Cmnmissi oners, — Section 76 
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13EANCH BAlhWAY— continued. 

of the Railways Clauses Consolidation Act, 1845, gives power to 
owners or occupiers of lands adjoining the railway to lay down 
"any collateral branches of railway to communicate with the 
railway, for the purpose of bringing carriages to or from or 
upon the railway," and further enacts that ** the company shall, 
if required, at the expense of such owners and occupiers . . . 
make openings in the rails, and such additional lines of rail as 
may be necessaiy for effecting such communication, in places 
where the communication can be made with safety to the public, 
and without injury to the railway, and without inconyenience 
to the traffic thereon." The enactment is subject to certain 
restrictions, one of which is that the railway company shall not 
be bound to make any such oj)enings upon an ** inclined plane." 

//eW, by the Railway Commissioners, that siding owners have, 
by this section, an absolute right to call upon railway companies 
to make necessary openings in their rails for effecting communi- 
cation between sidings and the line of railway, unless one of the 
statutory objections mentioned in the section apply, and, there- 
fore, the refusal of a railway company to make such connection, 
except upon the terms of a special agreement to be entered into 
on the part of the siding owner, is a contravention of the section. 

HM, also, by the Railway Commissioners, that a siding having 
a gradient of 1 in 96 or 98 is not upon an ** inclined plane" 
witnin the meaning of the section, which means a plane so 
inclined as to be incompatible with the reasonable insertion of a 
junction. 

Semhle^ hj the Railway Commissioners, that the words in the 
section ** with safety to the public, and without injury to the 
railway, and without inconvenience to the traffic thereon," refer 
to difficulties depending on engineering considerations which 
can be proved to exist at the time of making the connection, 
and not to difficulties which may become existent by reason of 
the volume of tiuffic afterwards. 

Iffldy by the Court of Appeal (reversing the decision of the 
Railway Commissioners), that the right given by section 76 of 
the Railways Clauses Consolidation Act, 1845, to the owner or 
occupier of land adjoining a railway to lay down collateral 
branches of railway and to i*equire the railway company to make 
openings in their rails, and such additional lines of rails as may 
be necessary for effecting communication, is not an absolute 
right, but only a right to require a connection to be made for 
the purpose of the use of the railway by the adjoining owner 
with his own engines and carriages, ani, therefore, that an 
adjoining owner who makes a siding is not entitled to demand 
communication with the railway for the purpose of establishing 
a claim to facilities for his traffic. 

Hehlf also, by the Court of Appeal, that the words ** with 
safety to the public, and without injury to the railway, and 
without inconvenience to the traffic thereon," do not relate solely 
to the structural difficulties of making an opening, but refer 
also to difficulties arising from working the traffic on the rail- 
way. Laacdshire Brick and 'Terra (Mta Co, {Baxenden)y Limited 
V. Lancashire and Yorkshire Ry, Co 138 

CANAIi TOLLS. See Undue Preftrence, 1. 

CARTAGE. See Undue Preftrence, 2. 

COAL TRAFFIC. See Facilities, 2; Increase vf Rates, 2. 
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DAMAGES 

Becoverable for six years only 222 

DISCOVERY OF DOCUMENTS. 

Documents to show extent and profits of trader's business . 177 

DIVERSION OF TRAFFIC. See Facilities, 1. 

EQUALITY OF CHARGE. See Undue Preference. 

FACILITIES, DUE AND REASONABLE, FOR TRAFFIC. 

1. Thromjh Rates — Competing Routes — Diversion of Traffic — Tran- 
shipTuent of Ootuls — Rebates out of Through Rates, — Certain through, 
rates for traffic passing rid Strabane, between the railway of 
the Gi-eat Northern company and the railway of the Donegal 
company west of Strabane, were in oi)eration under a notice 
duly served on the Donegal comj>any in accordance with the 
provision of section 2d of the Railway and Canal Traffic Act, 
1888. Each of the railway companies owned a railway between 
Strabane and Londonderry, and were, competing for the traffic. 

Upon a complaint by the Great Northern company — (1) of tho 
unreasonable delay caused by the Donegal company to traffic 
forwarded from Londonderrj' via Strabane, partly on the line 
of the Great Noi-them company and partly on the line of the 
Donegal company, and vice versd ; (2) of improper diversion of 
traffic from the line of the Great Northern company to the line 
of the Donegal company, and obstruction offered at stations on 
the Donegal company*s line west of Strabane to the use by the 
public of the route to Derry by the line of the Great Northern 
company as a thi-ough route ; (3) of improper refusal of the 
Donegal company to recognise the through bookings of passengers 
by the Great Northern company from Londonderry vid Strabane 
to stations on the Donegal company's line west of Strabane ; 
(4) of detention of the Great Northern company's wagons at 
Strabane owing to the delays in transhipment of traffic by the 
Donegal company. 

Held, that tne Great Northern company were entitled on the facts 
proved to an order enjoining the Donegal company te afford all due 
and reasonable facilities for carrying out the through system of 
booking and lutes over the Great Northern company's and 
Donegal company's railways for passengers and goods as required 
by the notice served by the Great Northern company on the 
Donegal company, and in particular for transferring to and from 
the Great Northern company's railway all goods and traffic 
carried at through I'ates partly over the railway of the Donegal 
company and partly over the railway of the Great Northern 
company. 

The Donegal company applied for an order declaring that the 
through rates in force under the notice served on the Donegal com- 
pany by the Great Northern company were not a reasonable facility 
or reauired in the interests of the public, and that the same 
should no longer be in force. 

Held, that no case had been made for rescinding the through 
rates. 

Query y whether the Court has power to rescind through rates, 
which nave become valid by a notice luider section 25 of the 
Railway and Canal Traffic Act, 1888. 

Upon complaint that the Great Northern company granted a 
rebate of Is, per ton out of their portion of the through rates it 
was proved tnat the Great Northern company were not acting 



302 INDEX TO VOL. XI. 

FACILITIES, &e,— continued. 

mala fide nor for the purpose of treating the Donegal company 
unfairly, but to secure a jwrtion of the competitive traffic, and that 
without such rebate the Great Northern company would lose the 
traffic altogether owing to the delays caused by the Donega. 
company at Strabane. 

Held, that no case had been made for prohibiting the Great 
Northern company from allowing the rebate. Great Northern 

Hi/. Co. (Ireland) v. Donegal Ry. Co 47 

2. Refusiwj to Deliver at PriraJte Siding — Undue Preference — Jurisdic- 
tion. — Section 2 of the Eailway and Canal Traffic Act, 1854, 
enacts — '* Every railway company, canal company, and railway 
and canal company shall, according to their respective powers, 
afford all reasonable facilities for the I'eceiving and forwarding 
and delivering of traffic upon and from the several railways 
and canals belonging to or worked by such companies 
respectively. ..." 

By section 1 the word " railway " includes every station used 
for the purposes of public traffic. 

A railway company which had for twenty-eight j'ears I'eceived 
and delivered coal and goods at a private siding belonging to a 
firm of traders informed the latter that, while they were willing 
to receive and deliver other ^ods as before, they would no longer 
deliver coal at the private siding. 

In an application by the traders, the Commissioners found — 

(1) That the delivery of coal at the siding was a due and 
reasonable facility which the railway company were bound to 
afford, and made an order upon them accordinglj* ; and 

(2) That by delivering coal at the private sidings of competi- 
tive traders and refusing to deliver it at the applicants' siding 
the railway company were giving an undue preference to the 
former, and ordei'ed them to desist from so doing. 

On an appeal by the railway company : — 

Held (1) (by a majority of seven judges of the Court of 
Session, consisting of the Lord President, the Lord Justice- 
Clerk, Lord Adam, Lord Kixxear, and Lord Trayner — 
diss. Lord Young and Lord Moxcreiff) that the Court of the 
Railway and Canal Commission had no jurisdiction to order 
a railway company to deliver traffic at a private siding, such 
sidings not being part of the " railway " within the meaning of 
section 2 of the Kail way and Canal Traffic Act, 1854, and that 
the right of the railwav company to refuse to deliver traffic at 
such sidings was not a&ected by the fact that they had in the 
past voluntarily received and delivered traffic at the siding in 
question, or that they were still voluntarily receiving and 
delivering traffic there in the case of goods other than the 
particular kind of goods which they had refused to deliver; 
and (2) (by the Second Division of the Court of Session^ that 
the Court of the Railway and Canal Commission had jurisaiction 
to make the second oixicr appealed against. Coivan and Sons v. 
North British Jit/. Co. (No. 2). ...... 96 

GROUP RATE. See Undue Preference, 2. 

INCREASE OF RATES. 

1. Justification af Increase — Measure of Reasonableness — Raihrat/ and 
Canal Traffic Act, 1894 (57 <t 58 Yid. c. 54), s. 1.— -In justifying 
an increase of rates under section I of the Railway and Canal 
Traffic Act, 1894, it is not sufficient to show an increase in the 
ratio of cost to receipts to an extent equalling or exceeding that 
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of the advance in the rates. If it be shown, after all elements 
of cost and economy have been taken into consideration, that 
the necessary cost per ton carried will, under uniform conditions, 
be increased by any sum without any compensating circum- 
stances, then it is prima facie reasonable to increase the charge 
by the same sum. 

In considering under this section whether an increase of rate 
is reasonable, the Court is not precluded from having regard to 
any circumstances which may tend either to justify the increase 
or to prove it unreasonable. 

Although the rates, as existing before 1893, are presumed by 
the Railway and Canal Traffic Act, 1894, to be sufficiently high, 
an advance shown to be necessaiy to accommodate them to 
circumstances may be allowed, even though the circumstances 
are of a date prior to 1893 {ejj., circumstances existing since 
1888), provided that the date is not too remote. 

Upon a complaint by Manchester oil refiners under section 1 
of the Railway and Canal Traffic Act, 1894, that the London and 
North -Western and other railway companies had, in March, 
1 893, directly and unreasonably increased certain rates per ton 
in force on December 31st, 1892, to the extent of some 
o per cent. : — 

Hehh that the railway companies having shown that the cost 
of goods traffic had giown proportionately between 1888 and 
1892, an advance of rates in 1893 to the extent of 3 per cent, 
was justified, on the assumption that the rates in force down to 
the end of 1892 ought to be considered to have been not more 
than reasonable in 1888. Smith and Forrest v. London and 
North" \V tstern Ry. Co,y Great Western lit/. Co., Midland Ry. Co., 

and others 156 

2. Increase of Coal Rates — Justification of Tnrrease — Comparative 
'Tables — Discovery of Documents — Documents to show Extent and 
Profits of Applicants^ Business — Danutges. — Section 1, sub- 
section 1, of the Railway and Canal Traffic Act, 1894, enacts 
that — " where a railway company have, either alone or jointly 
with any other railway company or companies, since the last 
day of December, 1892, directly or indirectly increased, or here- 
after increase directly or indirectly, any rate or charge, then if 
any complaint is made that the rate or charge is unreasonable, 
it shall lie on the company to prove that the increase of the rate 
or charge is reasonable, and for that purpose it shall not be 
sufficient to show that the I'ate or charge is within any limit 
fixed by an Act of Parliament or by any Provisional Order 
confirmed by Act of Parliament." 

Upon a complaint, under the above section, by colliery owners 
that the respondent railway companies had, in Decemlier, 1899, 
increased the rates for the caniage of coal to an extent varying 
from the sum of 1^/. per ton on rates not exceeding 2s, per ton, 
to the sum of 3^?. per ton on rates exceeding 6s. per ton, and 
that such increase was unreasonable, the railway companies 
alleged that the increase was reasonable on the gi*ound that the 
cost of working their coal traffic had increased owing to shorten- 
ing of hours of labour, increase of price of fuel, additional capital 
expenditure, and other causes. 

Held, that the evidence given by the railway companies as to 
the cost of working did not prove that when the coal rates were 
raised at the end of 1 899 the cost of candying that traffic showed 
such an advance upon the cost in previous years as to require or 
j ustify the raising of the rates. 
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To justify a penuanent increase of rate, changes aifecting only 
temporarily cost of working (such as high price of locomotive 
coal) are not sufficient. 

The Commissioners ordered an inquiry to be taken before the 
Begistrar as to the damages sustained by the applicants in conse- 
quence of their having been compelled to pay these increased rates 
smce January Ist, 1900, and held, that on such inquiry it would 
be open to the railway company to show, by any competent 
evidence, that damages had not been sustained by the apphcants, 
and in particular that the increased rates had l>een, in whole or 
in part, truly borne by other ^lersons. 

Held, by the Court of Session (affirming Lord Stormontii 
Darling) that the railway companies were not entitled to dis- 
covery of the business books and accounts of the applicants in 
order that extracts might bo taken therefrom to show the 
amount of coal sold by the applicants, the cost of working it and 
the profits made, liluck and 8ov8 v. Caledouiau JUj, Co,, North 
BrUiah Ry, Co., uud Ulasyow and SinUh- Western Jiy. Co. . 176 

JURISDICTION OF RAILWAY COMMISSIONERS 

To oi'der delivery at private siding 96 

To rescind a through rate 47 

To determine wheuier projwsed rate creates undue preference, under 
subsection 3 of section 29 of the Railway and Canal Traffic 
Act, 1888 89 

MAILS, CONVEYANCE OF. 

Measure of Remuneration to the Railway Company — S]}ecial 
Trains — Trains timed by the Postmaster' General. — Under the 
Railways (Conveyance of Mails) Act, 1838, the Postmaster- 
General may by notice in writing i-equire any railway company 
to convey mails by ordinary or special trains at such horn's as he 
shall direct, and a railway company required by the Postmaster- 
General to so convey mails, shall be entitled to such reasonable 
remuneration as shall be fixed and agreed upon between the 
Postmaster-General and such railway company, or in case of 
difference between them as shall be determined b}' arbitration. 
The Conveyance of Mails Act, 1893, enacts that where imder 
any Act relating? to the conveyance of mails it is provided that 
any matter of difference relating to any remuneration to be paid 
by the Postmaster-General to any milway company, shall be 
referred to arbitration, that matter of difference shall at the 
instance of any party thereto be referred to the Railway 
Commissiouera mstejxd of to arbitration. 

Upon an application to determine the amount of the remunera- 
tion to be paid per annum by the Postmaster- General to the 
Waterfoi"d railway company for the conveyance of mails on their 
i-ailwaj* — 

(1) By certain special or notice ti*ains i-equired to be run 
by notice from the Postmaster-General ; 

(2) By certain ordinaiy or agreed trains timed by agreement 
with the Postmaster- General ; 

Held, that the remuneration for carrying the mails ought not 
to include any sum directly representing the capital cost of 
providing the railway ; and, further, that the definite 8\im to be 
paid should be of sufi&cient amount : — 

(1) To give the railway companies payment for the mails at 
their oi-dinaiy parcels rate less a rebate of one-third of it, in 
consideration of the usual teiminal services in connection with 
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parcels bein^ done in the case of the mail parcels by the 
Postmaster- General ; 

(2) To make up to them, when required, the gross receipts of 
the notice trains to 5^. per train mile ; 

(3) To compensate them for possible decrease of the receipts of 
agi'eed trains due to their times of running being partly fixed to 
meet postal requirements, the allowance under this head to be a 
** substantial" one {2>er Mr. Justice Wright) and (per Sir F. 
Peel) equal to a guarantee of 3s. 6rf. gross receipts per train 
mile — the cost of working either class of train being taken by 
agreement at 2^. 7r/. per train mile. 

Hefd, also, that these conditions would be provided for by 
fixing the amount to be paid per annum at 8,000/. l^he Water- 
ford, Limerick and Western By, Co, v. The Postmastei-Generaf, 

77 

PASSENGER TRAFFIC. See Facilities, 1, Undite Preference, 3. 
PREFERENCE, UNDUE. See UHdue Preference. 

PRIVATE SIDINGS, 

refustil to deliver at . 96 

riufht of owner of, to connection with railway . . . 133, 138 
rebate on traffic delivered at. See Rebate an Sidinys Rate, 

PROPOSED RATE, WHETHER UNDUE PREFERENCE. 

Proposed Reduction of Particular Jiate — Whether Undue Preference or 
Justified by a Competitive Route — Benefit of Geoyraphical Position 
— Jurisdiction — Application under Railway and Canal Traffic 
.:lc^ 1888 (51 A 52 Vict, c, 25), s. 29, subs. 3. —Subsection 3* of 
section 29 of the Railway and Canal Traffic Act, 1888, enacts : 
** Where any group rate exists or is proposed, and in any case 
where there is a doubt whether any i-ates charged or proposed to 
be charged by a railway company may not be a contravention of 
section 2 of the Railway and Canal Traffic Act, 1854, and any 
Acts amending the same, the luilway company may, upon giving^ 
notice in the prescribed manner, apply to the Commissioners, 
and the Commissioners may, after hearing the parties interested 
and any of the authorities mentioned in section 7 of this Act, 
determine whether such group rate or any rate charged or 
proposed to be charged as aforesaid does or does not create an 
undue preference." 

The Merthyr Vale coUieiy was equidistant from the main lino 
of the Taff Yale railway company (the applicants) and that of 
the RhjTuney railway company, and was connected with each line 
by private sidings. The route from the colliery to Cardiff by 
the Taff Vale was shorter by 18 chains than that by the 
Rhymney. The Taff Vale charged a uniform mileage rate of 
•575^/. per ton over their system, while the Rhymney charged a 
similar rate of 'bold,, with the result that the total rate from tho 
colliery to Cardiff was \d, per ton more by the Taff Vale route- 
than by the Rhymney route, although the distance was shorter. 
By section 24 of the Taff Vale Railway Act, 1879, section 90 of 
the Railway Clauses Consolidation Act, 1845, was incorporated » 
subject to the proviso ** that the company (i.e., the applicants) 
shall not, in the exercise of the powers conferred by this section, 
give any undue advantages to traffic passing from or to any of 
the valleys traversed by the company's present system of rail- 
ways over traffic of the like description passing from or to any 
other of such valleys under the same circumstance??." 
B. — VOL. XI, 20 
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Upon an application of the Taff Vale railway company, under 
the first quoted section, with a proposal to reduce their rates 
from Mertnyr Vale colliery to Cardiff to the same sum as charged 
by the Khymney railway company, on the groimd that while the 
geographical position of the colliery entitled the collierj- owners 
to a competitive service by the two routes, and the applicants to 
a share of the traffic, the other collieries on the applicants* line 
would not be thereby affected in any way : 

Held, that there was not sufficient evidence to break in upon 
the uniform mileage system established over the applicants* and 
neighboiiring railways, taking into consideration section 24 of 
the Taff Vale Company's Act, 1879, as well as the Railway and 
Canal Traffic Acts. 

Quare, whether any public advantage would be served by the 
proposed lowering of rate, as the coal would come to Cardiff in 
any event ; and, qucurey what public interest would be served by 
a particular colliery having an improved train service. 

Ihldy further, that in the exercise of jurisdiction under 
subsection 3 of section 29 of the Railway and Canal Traffic 
Act, 1888, no order should be made unless the Commissioners 
are of opinion that all the interests are before the Coiul;, and 
then only on the fullest possible evidence. In ?t Taff Vale 
By, Co, , ♦ 89 

RAILWAY RATES CONFIRMATION ACTS, 1891, 1892. 

s. of Schedule 249. 271, 285 

s. 18 of Schedule 152 

RATE BOOK. 

Entry in, of station to station rates 171 

REBATE ON SIDINGS RATE. 

1. Sidings ** not belonging to the Company, ^^ — Section 4 of the Railway 
and Canal Traffic Act, 1894, enacts that: *' Whenever mer- 
chandise is received or delivered by a railway company at any 
siding or branch railway not belonging to the company, and a 
dispute arises between the railway company and the consignor 
or consignee of such merchandise as to any allowance or rebate 
to be made from the rates charged to such consignor or consignee 
in respect that the railway does not provide station accommodation 
or perform terminal services, the Railway and Canal Commis- 
sioners shall have jurisdiction to hear and determine such dispute, 
and to determine what, if any, is a reasonable and just allowance 
or rebate." 

A siding was constructed by a I'ailway company upon a plot 
of land adjacent to their railway, leased to them by a trader for 
a term of 996 years at the yearly rent of Id. The trader himself 
was a lessee of the plot of land at a yearly rental of 7/. odd. The 
sub-lease contained covenants that the railway company would 
-erect a warehouse and construct a siding upon the plot demised, 
with proper connections coimecting their main line with the 
warehouse ; keep the siding and warehouse in repair ; haul from 
the neighbouring station (a distance of three-quarters of a mile) 
into the siding, free of charge, wa^ns consigned to the owners 
or occupiers of the said trader's mills ; take away at their own 
expense all covering used for such traffic and check the goods ; 
and afford to the owners or occupiers of the mills free use and 
enjoyment of the warehouse ; provided that, if they (the owners 
•or occupiers) did not require the use of the whole warehouse. 
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the railway company were to be entitled to use such parts as 
might not be from time to time required. The owners or 
occupiers of the mills were to move the wagons from the point 
on the siding where left by the railway company to the ware- 
house, and also to load and unload, and perform all necessary 
labour, at their own cost and risk. 

Heldy by the Court of Appeal (affirming the judgment of the 
Bail way Commissioners), that the siding was a siding * ' belonging 
to the railway company," not only in the sense that they were 
lessees entitled to the possession of it, but also in the sense that 
they were entitled to the user of it, subject to the easement 
granted to the trader. 

Held, that the words ** belonging to the company " in section 4 
of the Railway and Canal Traffic Act, 1894, do not mean belonging, 
in a legal sense, as being owners of real property ; and that it 
would be possible for a siding to be on the freehold of a railway 
company, and yet not to belong to the company within the 
meaning of the section. Hnntintjtim and Others v. Thfi Lancashire 
and Yorkshire By, Co. 237 

2. Sidimj *''not helompng to the Company J*^ — An ancient siding was 
situated on a railway company's land, and ran parallel to their 
main line, upon the same embankment, and had been constructed 
by the railway company. The railway company conveyed land for 
biiilding maltings to the applicants upon the terms {inter alia) that 
they should have " full and free right and liberty at all reasonable 
times and in all reasonable ways to use without charge the rail- 
way siding for the purpose of conveniently forwarding and 
receiving and conveying all goods and commodities," and under- 
took to place in a convenient part of the said siding all trucks 
destined for the applicants, and also on re(^ue8t to remove and 
forward them with all reasonable expedition ; the railway 
company further undertook to maintain the siding in good repair. 
Held, that the siding was a siding ** belonging to the railway 
company." Girardot d& Co. v. Great Eastern Ity, Co, . 244 

-3. Station Accomnunlation and Terminal Services — Jurisdiction. — The 
applicants were the owners of sidings which connected their 
works at Sheffield with the railway of the Midland Railway 
Company, and the applicants complained that in respect of traffic 
passing to or from such sidings they were charged rates of the 
same amount as were charged to traders whose similar traffic 
was dealt with at and made use of the Midland Railway Com- 
panv's goods station at Sheffield, and they applied under section 4 
of the Railway and Canal Traffic Act, 1894, for a rebate in respect 
that the railway company did not in the case of the siding traffic 
provide station accommodation or perform terminal services. 

The railway company admitted the equality of the rates, but 
denied that the rates charged on siding traffic included any 
-charge for a station or service terminals at Sheffield. They 
•contended that the Commissioners had no jurisdiction to entertain 
the complaints, on the ground that the majority of the rates 
-complained of were within the railway company's powers of 
charge for conveyance and terminals at one end only, and that 
the remainder of the rates complained of included charges for 
services at or in connection with sidings. 

IIM, that there was evidence that the rates in fact included 
terminal charges, and that the applicants were entitled to a rebate 
of the whole service and one-quarter of the station terminal. 

20—2 
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Senibie, that the Commissionei-s have jurisdiction under 
section 4 of the Railway and Canal Traffic Act, 1894, to allow a 
rebate without proof that any definite amount of terminal i» 
included in the rate, and that prima facie it is enoiigh to found 
jurisdiction under that section if it is shown that, in i-espect of 
similar traffic between substantially the same teimini and passing- 
over substantially similar routes, a sidings' trader, who does not 
require or use any terminal accommodation or services, is 
charged the same amount as a trader who uses the station. 

//e/fi, that under section 4 of the Railway and Canal Traffic 
Act, 1894, there is power to take eveiy circumstance into con- 
sideration, and whetner or not the I'ailway company do anything 
for which they might claim an allowance outside the terminal m 
conyeyance imder their Rates and Charges Act {per Wright, J.). 

HMy that where a train by which sidings' ti-affic arrives 
conveys it as near to its destuiation as such a train on that 
particular portion of line can be reasonably expected to come, 
and deposits it for delivery at the point ^st fitted for that 

Surpose, the transit from that point to the sidings is a service of 
elivery rather than conveyance, and where such deliver}' cannot 
be perfoiined at the cost ordinarily incidental to it, it is among: 
the services for which an addition to the tonnage rate may be 
allowed (pei- Sir Frkderick Peel). 

IMlf lurther, that the method of ascertaining the amount of 
the terminals by assuming them to be in the same proportion to 
the rates actually charged as the maximum tenninals would be 
to the amoimt of the maximum sums chargeable for conveyance 
and terminals could not be adopted as a general rule ; since it 
would necessarily be wrong whenever the cost and value of the 
terminal accommodation and services were very low or verj' high 
as compared with the cost of conveyance. A preferable metht^d 
would sometimes be to refer to the stated terminal any excess 
over the maximum conveyance rate (pn- Wright, J.). 

Held (by the Coiui; of Appeal) that the Railway Commissioners, 
having agreed on the facts that a certain sum should be allowed 
as a reoate, there was no jurisdiction to raise the question of law 
as to whether it must first be shown that the charge in respect of 
which the rebate was claimed had in fact been made, lickers, 
Sons and Maxim ^ LimitedtY. Midland lit/, Co, and otiiers. . 24{> 

4. Date from which RecoreraUe, — ^Where an allowance is granted by 
the Court under section 4 of the Railway and Canal Traffic Act, 
1894, the allowance jirimd facie should begin from the date of the 
** application," and not from the date of the judgment, nor from 
a time anterior to the application. 

Where a siding owner does not require station accommodation, 
it does not necessarily follow that he ought to have an allowance 
in respect of not requiring it, since sidings may be a great burden 
to a railway company, and each case must stand on its merits. 

Where a railway company has no power to charge a station 
terminal, and yet the rate is shown to include something for a 
station terminal, the Court is not necessarily bound to allow a 
rebate, since section 4 of the Railway and Canal Traffic Act, 
1894, gives it a wide jurisdiction to do justice free fi-oui 
technicalities. 

In ascei-taining the component parts of a rate the system 
adopted in the case of Pidcvch v. Manchester, Sheffield and 
Lincolnshire Ry, Co,, whereby the service chnrja^s wei*e deemed 
to be in the same propoilion to the rates actually charged as the 
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maxima service charges would be to the sum of the maxima rates 
chargeable, cannot be taken as an absolute measure ; since, in a 
case like the present, where it is i)roved that no. charge is made for 
loading or unloading, too little would be attributed to the cost of 
conveyance and to the station terminal, (rfistrajt, Earp A C(k v. 
f r rent Xorth(^rii Ry. (*o, and Midland Ittj, (Jo, . . . 265 

o. Who may Apply — Comparahir Ra*/' — Station Accommodation — 
Special Serrici'8 at Traders^ Sidiny — Jurisdiction. — A trader is 
not prevented from complaining under the Traffic Acts of a rate 
for carriage of coal from a colliery to his siding bv the fact 
that the rate is paid by the colliery owners, the trader himself 
having no account with the railway comimny, since the rate is 
included in the price paid for the coal oy the trader, and the 
colliery owners, for the i)urpo8e of imj-ing the rate, are the agents 
of the trader. 

In order to make a station coal rate comparable with a siding 
coiil rate, the coal traffic at the station must bear some reasonable 
proportion to that at the sidinjj, so that where 97 per cent, of the 
whole coal traffic went to the sidinp, and onh' 3 per cent, to the 
station, the explanation of the railway company that the station 
rate was merely a ** paper" rate was accepted. 

A trader who received coal at a private siding applied to the 
Commissioners for a rebate from a siding- to-siding rate, upon 
the grcmnd that the siding-to-sidiug rate exceeded the maximum 
rate for conveyance, and was the same in amount as the siding- 
to-station rate charged to a neighbouring station. The railway 
comjiany stated in their answer that the siding-to-siding rate, in 
so far as it was in excess of the conveyance maximum, was not 
charged for station terminal services, but was a reasonable charge 
made for services rendered at both ends of the journey. 

Htld^ by the Court of Session (affirming the decision of the 
Railway Commissioners), (1) that it was not a condition precedent 
to the railway company lawfully making such a charge at a 
private siding that its reascmableness should have been deter- 
mined by an arbitrator in an application under the Railway Rates 
and Charges ( )rder Confirmation Act ; (2) that the Commissioners 
had jurisdiction under the Traffic Act of 1894, for the pui-pose of 
determining whether the rebate claimed should be allowed, to 
determine whether the charge matle by the railway company for 
services at the sidings was reasonable ; and (3) that the deter- 
minations of the Commissioners upon the questions raised by 
the answer of the railway company were determinations upon 
(questions of fact, and consequently not the subject of an appeal. 
Cofran it' Sons v. North British Ry, Co, (No. 3). . . 271 

i\. Sidings Ayrennent — Effect of Subsequent Legislation — Ser rices at 
Trader's Siding, — In 1891 a trading company entered into an 
agreement with a railway company for the construction of a 
siding. Clause 10 of the agi'eement was as follows: *' The rail- 
way company will make to the limited company an allowance 
of not less than 'Sd. i)er ton for loading and unloading waggons 
and sheotin«^ the same, in respect of cotton and yams and other 
goods usually handled by the company, received at or forwarded 
from the proposed sidings. And the railway company will not 
charge any teiminal in respect of coal traffic fix)m the same." 

Subso<[uently to the agreement the following Acts of Parliament 
were passed : — 

1. The Railway Rates and Charges Order Confirmation Act, 
1K91 and 1S92, by section 6 (subsection 1) of the schedule to 
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which railway companies are authorised to charge a reasonable- 
sum, by way of addition to the tonnage rate, for services rendered 
to a trader at his request or for his convenience, at or in 
connection with sidings not belonging to the company. 

2. The Railway and Canal Traffic Act, 1894, section 4 of which 
enacts : ** Whenever merchandise is received or delivered by a 
railway company at any siding or branch railway not belonging 
to the company, and a dispute arises between the railway company 
and the consignor or consignee of such merchandise as to any 
allowance or i-ebate to bo made from the rates charged to such 
consignor or consignee in respect that the railway does not 
provide station accommodation or perform terminal services, the 
Kail way and Canal Commissioners shall have jurisdiction to hear 
and determine such dispute and to determine what, if any, is a 
reasonable and just allowance or rebate." 

Upon an application by the trading company for a rebate under 
the Bail way and Canal Traffic Act, 1894, and a cross application 
by the railway company for an allowance under the Eailway 
Kates and Charges Order Confirmation Act, 1892 : 

Heldy by the Coui-t of Appeal (affirming the decision of the 
Railway Commissioners), that by the agreement the sidings in 
question were treated as a station, and the railway company were 
t(j charge as at a station less the special allowances. 

Jleld, also, by the Court of Appeal (overruling the decision of 
the Railway Commissioners), that there was nothing in the sub- 
sequent legislation incompatible with the agreement, into which 
the parties had entered with the knowledge of impending legisla- 
tion, and for perfectly good consideration, and by which they 
were bound. Crmnj^ion ct Co. v. Lancashire and Yorkshire By. Co» 

285 

EEBATE UNDER SPECIAL AGREEMENT. See Und„e Preference, 4. 

RETURNED EMPTIES 157 

SIDINGS. See Private Siditif/Sj Branch Bailwuij, and Behate on Sidings 
Bate. 

SMALL PARCELS. Increase in the Rates for . . . .170 

STATION ACCOMMODATION AND TERMINAL SERVICES. See 

BeJxtte on Sidinys Bates , 3, 4, 5. 

STATION-TO-STATION RATES. Every person interested has the 
right to require a railway company to quote him . . . 171 

STATUTES. 

1 & 2 Vict. c. 98 (Conveyance of Mails Act, 1838), 

8. 16 77 

8 & 9 Vict. c. 20 (Railways Clauses Consolidation Act, 1845), 

s. 76 133, 138 

17 & 18 Vict. c. 31 (Railway and Canal Traffic Act, 1854), 

s. 1 96 

8. 2 . . 47, 96, 138, 201, 214, 218, 222 

36 & 37 Vict. c. 48 (Regulation of Railways Act, 1873), 

s. 3. . . . ' 57 

6. 14 156 

51 & 52 Vict. c. 25 (Railway and Canal Tmffic Act, 1888), 

s. 9 4T 
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51 & 52 Vict. c. 25 (Railway and Canal Traffic Act, 1888)— cowfmi/fe/. 

B. 10 152 

8. 12 1T(> 

8. 13 222 

8.25 1,14,47,57 

8.26 1 

8. 27 201, 214, 218, 222 

8. 29, subs. 3 m 

8. 55 21S 

56 & 57 Vict. c. 38 (Conveyance of Mails Act, 1893), 

8. 1 77 

57 & 58 Vict. c. 54 (Railway and Canal Traffic Act, 1894), 

8. 1 .' 156, 176 

8. 4 . . 237, 244, 249, 265, 271, 285 

THROUGH BOOKINa 47 

THROUGH RATES. 

1. Apportionment of Through Rates — Bonus Mileage — Particulars of 
Bates Necessary^ — Upon an application under sections 25 and 26 
of the Railway and Canal Traffic Act, 1888, to the Railway and 
(*anal Commissioners to fix the apportionment of ** all agreed-on 
rates chargeable on traffic passing, ina the Forth Bridge, oetween 
stations on the Great North of Scotland railway and on the 
Caledonian railway between Aberdeen and Kinnaber Junction, 
on the one hand, and stations on the south of the Forth Bridge 
on the other, as between the respondents and the applicants, on 
the footing that the applicants shall receive in every case from 
the said rates as the share belonging to the Forth Bridge com- 
pany, such sum as they would be entitled to receive if the distance 
traversed by such traffic over the Forth Bridge railway were 19 
miles more than it actually is : " 

Hfid, that such a description of rates is too general and 
indefinite, and that full particulars are required of rates proposed 
for apportionment, which should include their amount, the 
tennini for each rate, and the route between those termini, in 
order that no mistake may occur in the identification of the rates. 

Held, further, that, although by sections 104 and 106 of the 
Cidedonian and Scottish North Eastern Railways Amalgamation 
Act, 1866, the North British company were empowered to fix the- 
rates and fares for Scottish east coast traffic over their own and 
the Caledonian company's lines, and it was further provided that, 
after the deduction of certain charges, including tne proportion 
of any through rate payable te other companies, the residue of 
such rates and fares should be divided between the Caledonian 
company and the North British company according to the actual 
distance the traffic travelled over their respective railways, or in 
such proportions as might be agreed on between them, or in case 
of difference as should be settled by the arbitrator ; yet the jui'is- 
diction of the Court was not ousted by that of the arbitrator, 
because the application was not to apportion a through rate, or 
residue of a through rate, between the North British and 
Caledonian companies, but to apportion a through rate between 
all forwarding companies engaged in the east coast traffic. 

Subsection 1 of section 25 of the Railway and Canal Traffic 
Act, 1888, which reguii-es ** written notice" of the proposed 
through rate to be given to each forwarding company, stating 
both tne amount and the route proposed, and the proportion of 
the rate claimed by the company making the proposal, had been 
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sufficiently complied with in this case, where each forwardini^ 
company, including the res])ondents, had after the opening of the 
Forth Bridge received the aforementioned particulars at meetings 
of the railway clearing-house, of which a written record wjis 
kept, although written notice had admittedly not been given to 
each foi-warding company ( per IjORD Trayner). 

Since the effect of the application would not be confined to the 
two respondent companies, but would Jeave a less sum to be 
divided among all the other companies interested, rates with 
which other companies were concerned could not be considered 
without such companies being joined as respondents (per SiH 
Frederick Peel). Forth Jfridye and North liritUh lit/. Companies 
V. (jreat Nirrth of Scotland and Caledonuni Ry, ComjKinfts . 1 

2. Xoticp — Jan'sdfctiiin — Rm'hraf/. — By section 25 of the Railway 
and Canal Traffic Act, 1888, written notice must be given of a 
proposed through rate to each forwarding comjmny stating the 
amount, rate, and apportionment. If no objection be made by 
any forwarding company within ten days, the rate com^ into 
operation. Where the objection is only to the apportionment of 
the rate, the rate comes into operation, and the decision of the 
Commissioners is to be rctr()8i)ective. 

On 14th Januaiy, 1890, a printed notice was addressed by the 
secretary of the clearing-house to the goods managers ot the 
various companies i*equesting attendance at a meeting of the 
goods managers' Conference, and appending a list of subjects for 
discussion, among which was the following: *'Mr. Macdougall 
will intimate the probable opening of the Forth Bridge railway 
in March next, and give notice that, in tenns of the Foilh 
Bridge Bail way Acts, 1878 and 1882, the North British company 
(as the working company) will claim in division of receipts on 
traffic conveyed rid the Forth Bridge an allowance as for 19 
miles in addition to the actual mileage of the bridge railway." 
Certain of the companies interested assented to the claim so made, 
but others objected, and the sums in dispute were held fti 
suspense in the clearing-house. On 19th October, 1898, the 
Forth Bridge company and the North British company served a 
notice upon all the companies interested in the Forth Bridge 
through route, which purported to be under section 2o of the 
Railway and Canal Traffic Act, 1888, setting forth that the 
applicants proposed and required that the through rates and fares 
then in operation via the Forth Bridge, and particularly those 
set forth in a schedule to each notice, shoula be continued in 
operation, and that the apportionment among the applicants and 
the other companies of the said rates and fares should be made 
on the footing that the Forth Bridge Railway was 19 miles 
longer than it actually is. In the schedule were set forth a 
selection of the through rates then in operation vid the Forth 
Bridge between certain stations of the company receiving the 
notice and certain other stiitions south of the Forth Bndge. 
Objections having been lodged to the allowance and apportion- 
ment, the Forth Bridge company and the North British company 
applied to the Railway Commissioners to apportion the 
scheduled rates and fares, and also all other agreed-on rates and 
fares via the Forth Bridge on the footing that the applicants 
should be credited with the said 19-mile bonus. 

Iltld, by the Court of Session (affirming the judgment of the 
Railway Commissioners) : 

(1) That the notice of 19th October, 1898, was a valid notice 
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within the meaning of section 25, subssection 1, of the Railway 
and Canal Traffic Act, 1888, and, therefore, that the Railway 
Commissioners had jurisdiction to entertain the application ; 

(2) That the notice of 14th January, 1890, was not a valid 
notice within the meaning of the said subsection, and, thei-efore, 
the rates in operation were not agreed-on rates, but must l)e 
granted or disallowed in the application before the Commis- 
sioners ; and accordingly, as the objections before them were to 
the allowance as well as to the proposed apportionment, their 
oixler should not be retix)spective. 

The Railway and Canal Traffic Act, 1888, s. 25, subs. 9, 
enacts that *'it shall not be lawful for the Comqiissioners 
in any case to compel any company to accept lower mileage 
rates than the mileage rates which such company may for 
the time being legally be charging for like traffic carried by 
a like mode of transit on any other line of communication 
between the same points, being the points of departure and 
arrival of the through route." 

Ifehly by the Court of Session (affirming the judgment of the 
Railway Commissioners), that this provision applies only to 
companies which, besides having part of a through route, work 
another route between the termini of the through route, and are 
in a position to make a legal charge for which traffic may be 
carried from end to end of it. Forth Jirvhje ami North British Ry, 
CtnnjHiniea v. Orettt North of Scotland Ry, Co. and others . 14 

S. Dtn'h (hmpnni/ — Lines within area of the Bock Estate— -** Railway 
('(/miMiny.'^ — The Regulation of Railways Act, 1873, defines the 
term *' railway company" as including ** any person being the 
owner or lessee of or working any railway in the United 
Kingdom constructed or carried on under the powers of any Act 
of Parliament," and the tenn *' railway" as including *' every 
st4iti(m, siding, wharf or dock of or belonging to such railway 
and used for the puri)oses of public traffic." 

Section 25 of the Railway and Canal Traffic Act, 1888, after 
making provisions for through traffic, enacts that "the said 
facilities to be so afforded are hereby declared to and shall 
include the due and reasonable receiving, forwarding, and 
deliveiing by every railway company and canal company and 
railway and canal company at the request of any otner such 
company of through traffic to or from the railway or canal of 
any other such company at through rates, tolls, or fares." 

Upon an application under this section bj' a dock company for 
through i-ates it was proved that such company owned and 
worked with their own engines under parliamentary authority 
lines of railway on their dock property, and had (also under 
parliamentary authority) constructed and set aside for the use of a 
niilway company large sidings situated at a distance of 29 chains 
within the dock boundary, to which sidings the railway company 
conveyed traffic to be exchanged with the dock compan5% A portion 
of a public railway had been transferred to the dock company, 
but this railway was not a part of the through route in respect 
of which the application was made. Thei-e was no statutory 
i*egulation of tolls or rates chargeable by the dock company, 
except for dock services, and the Railways Clauses Consolidation 
Act, 1S45, was not incorporated in their special Acts. 

Held, by Wrioht, J., and Lord Cobham (Sir Frederick 
Peel dissenting), that the dock company ownmg and working 
under parliamentaiy authority railways which were jiart of one 
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continuous route from another railway company's system to the- 
exchange sidings, were a *' railway company" who could pro- 
pose through i-ates to that other company under section 25 of 
the Railway and Canal Traffic Act, 1888. 

Ilfhl, by the Court of Appeal (reversing the decision of a 
majority of the Railway Commissioners), that the dock company 
were not a ** railwa}' company" competent to propose through 
rates within the meaning of the Railway and Canal Traffic Act, 
1888, the railways (including the transferred line) being merely 
ancillary to their dock undertaking, and not part of a continuous 
line of railway communication from a place on one railway to a 
place on another railway. Lirudon and India Docks Co, v. Orecft 
• Eastern By. Co. and Midland By. Co. . . . .57 

As to rescinding through rates 48 

As to rebate out of through rates 48 

See also Facilitiesy Due and Beasonahle, for Traffic j 1. 

THROUGH ROUTE. See Through Bates ^ 3, Facilities, Diw and 
Btaavnahle, for Traffic , 1. 

TIMBER, MEASUREMENT OF. 

Charges far Conveyance of Timber — Measurement of Timber — Most 
Accurate Mode — By section 18 of the schedule to the Great 
Westera Railway Company (Rates and Charges) Order Confirma- 
tion Act, 1891, it is enacted that '* the cubic contents of timber 
consigned by measurement weight shall be ascertained by the 
most accurate mode of measurement in use for the time bemg." 
Held, that the most accurate mode of measurement in use, of 
the cubic contents of round timber consigned by measurement 
weight, is measurement by string under bark, with a divisor of 
113, with reasonable allowances for any iiTegularity or defect in 
the shape of the timber measured. 

The Court did not determine the question whether the railway 
company were entitled to make any charge in respect of the 
carriage of bark excluded from the measurement of timber as 
above provided. Oreat Western By. Co. v, Loiue . . 152 

TRADERS' TICKETS. See Undue Preference, 3. 

TRANSHIPMENT OF GOODS 49, 50, 52 

UNDUE PREFERENCE. 

1. Canal Tolls — Belmte under Specud Agreement — Ctntsi derations 
affecting the Case.- Section 27, subsection 2, of the Railway and 
Canal Traffic Act, 1888, enacts : ** In deci^g whether a lower 
charge or difference in treatment does or does not amount to an 
undue preference, . . . the Commissioners . . . may, so far as 
they think reasonable, in addition to any other considerations^ 
affecting the case, take into consideration whether such lower 
charge or difference in treatment is necessarj'^ for the pui-pose of 
securing in the interests of the public the traffic in respect of 
which it is made, and whether the inequality- cannot be 
removed without unduly reducing the rates charged to the 
complainant . . ." 

The applicants, corn millers and merchants at York, in the 
course of their business brought cargoes of wheat up the river 
Ouse to York. They complained that the respondents (as 
ti^stees for improving the navigation of the river Ouse) charged 
Messrs. L., flour millers and com merchants at York (competi- 
tors in trade with the applicants), a sum by way of toll for the 
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use of the river Ouse navigation, within the jurisdiction of the 
respondents, which worked out to a payment of about Ijr/. per 
ton on wheat brought up the river Ouse to Messrs. L.'s works at 
York, and charged the applicants for similar traffic brought up 
the river Ouse to the applicants* works at York tolls for the use 
of such navigation amounting to 6d, per ton. 

By an agreement dated 1st of October, 1888, and made between 
the respondents and Messrs. L., the respondents agreed to accept 
a maximum annual payment of 600?. from the said firm, in place 
of the tolls which would otherwise have been payable, for the 
whole of the wheat brought by them over that part of the river 
Ouse navigation which is within the respondents' jurisdiction, 
iri'espective of the amount of the tonnage which might use the 
said navigation. 

The respondents sought to justifjr the agreement on the ground 
that at the date it was entered into Messrs. L. contemplated 
transfemiig their business to Hull, which would have seriouslj' 
diminished the tolls and would even have imperilled the main- 
tenance of the navigation, and that such a removal would also 
have caused a serious loss to the ratepayers of the city, and, 
moreover, that Messrs. L.'s business had increased to a far 
greater extent than was contemplated when the agreements 
were entered into. 

Held^ that, after taking into consideration these and other 
matters, the difference in the amount charged to Messrs. L. and 
to the applicants for the use of the river Ouse navigation in 
connection with the conveyance of wheat was an undue preference 
given to Messrs. L. over the applicants. Fairweather & Co, and 
others v. (^orjxiration of York 201 

2, lieutfit of Geographical Position — Oroup Mates — Cartage, — Upon a 
complaint by com millers at Goole that the railway companies 
did not, in respect of flour traffic in four-ton lots consigned bj' 
the applicants from Goole, give the applicants the benefit of the 
geographical position of Goole as compared with the port of 
Hull, with regard to various inland towns, there being a saving 
of about one-fifth of the total distance to them from Hull in 
i-espect of Goole, whereas the rates chargjBd were the same : 

Jleld, that the railway company had failed to prove that if the 
same mileage rate per ton were applied to Goole as was applied 
to Hull any injustice would follow, or that the maintenance of 
the existing Goole rate were necessary to the maintenance of the 
Hull traffic; and, therefore, that tne railway companies had 
given an undue preference to the traders in flour at Hull over 
the applicants by charging rates of the same amount as the 
rates at which they carried similar traffic from Goole for the 
applicants. 

vVhere no reason is shown to the contrary the Court will act 
on the principle that similar charges should be made for similar 
services. 

Upon a further complaint by the applicants that the railway 
companies collected in Hull, free of charge, flour when consigned 
by their railways, or allowed rebates off the rates charged for 
conveyance when the cartage was performed by the consignors, 
but refused to collect the traffic of the applicants at Goole free of 
charge, or to allow the applicants when they did the collection a 
rebate as allowed to their competitors at Hull : 

IleJd, that such distinctions, as regards collection or charge* 
for the same between Hull and Goole were an undue prejudice 
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and disadvantage to the applicants at Goole as compared with 
their comjietitors in trade at Hull. Timni «£: Son v. Narth- 
Kastern Ry, Co.y Lancashire and Yorkshire Ihj. Co,, and 
nthcrs 214 

;3. Traders' Tichda — Issue of, at Rates caryiny according to limoind oj 
Traffic- A railway company issued season tickets to traders who 
sent or received traffic yielding annually 250/. or over at a cheaper 
rate than to oi-dinary passengers, the cost of such traders* season 
tickets being about one-third of the cost of an ordinary season 
ticket. To traders whose traffic jdelded over 1,000/. the railway 
conipanj' gave a still greater reduction on the season ticket rate. 

Upon a complaint that the i-ailway company were unduly 
pief erring traders who sent or received large quantities of traffic 
to those sending or receiving small amounts of traffic : 

Ih'ldy that it was entirely a matter of fact whether the 
preference given was undue, and that where such a preference 
was given to all persons alike upon purely business considerations, 
there was a strong presumption that the preference was not 
imdue; and that^ on the facts proved, no undue preference 
existed. Inverness Chamber of Commerce y. Highland Rq. 
Co, ... ' *. . 2i8 

4. ro«/ 'Traffic — Rebate under Special Agreement — Danwyes Recoverable 
for Six Years only. — A railway company had, since the year 
1S89, under an agi'eement, allowed a rebate of from one to one- 
and-a-quarter per c«nt. upon the total annual can-iage accounts 
paid by Messrs. Rickett, Smith in respect of the carnage of coal 
from collieries situated on the railway company's system of rail- 
w?ij^s to all stations or places in the United Kin«;dom, other than 
stations on the Great Eastern Railway outside London. 

The applicjints, who were competitors in trade with Messrs. 
Rickett, Smith, complained that the railway company had not 
allowed such rebate in respect of similar traffic earned by the 
railway company for the applicants and delivered in like manner. 
Tlie applicants fii-st became aware of the existence of the rebate 
in ()(;tober, 1900. 

Held, that the tenns and ccmditions contained in the agreement 
with Messrs. Rickett, Smith did not afford a justification for the 
railway company making a difference between Messrs. Rickett, 
Smith and the applicants as regaixis any rebate on their annual 
<'amage accounts of moi*o than a quarter per cent, in favour of 
Messrs. Rickett, Smith. 

The Court, therefore, allowed to the applicants on their annual 
accounts with the railway company for the carnage of coal from 
collieries on the railway company's system of railways for six 
years before the termination of the agreement, damages equal 
to the allowance per cent, made by the railway company during 
that period to Messrs. Rickett, Smith on their annual carriage 
account with the railway company for caniaee of similar traffic, 
less one-quai'ter per cent. ; such damage to be in respect of the 
ai)])licants' coal traffic to places (stations on the Great Eastern 
Railway outside London excepted) to which comparable and 
competitive coal contributing to their caniage accoimt with the 
railway company had also been sent in substantial quantities 
within twelve months by Messi-s. Rickett, Smith. 

JIvldy further, that the words ** Rebates are allowed to coal 
merchants off their coal traffic accounts in certain cases and 
u])on certain conditions, where the annual tonnage carried 
exceeds 25,000 tons ; particulars of the conditions qualifying 
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merchants to this allowance may be obtained on application to 
the general manager," inserted m the rate books, were not suffi- 
cient to disclose the existence of the rebate in accordance with 
the 14th section of the Regulation of Railways Act, 1873. 
Charriiujton, SeJiSy Dale d" Co, v. Midland liy, Co, , 222 

by refusal to deliver at private siding 96 

See also Proposed Kafcy Whether Cttdue Prefercuce, 
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DdOdS- — HuleB fi>r the luteri^reiiitiou of 
l>oeik. With ■ GloNniry. By Sir IT, W, 
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Cf^Ktc. 2iid F^lit. Jn prrptiTfiiiOft, 
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A* G, Wooim a»hI J* KrRHiK^ 

In prefn^rai i&n. 
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Kflmkh Ej^ffjtn*' *>i i.iuidiii^ Caiii** in K*)iiiL¥, 
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Mercantile Law.— Smith's (J. W.) 

Compendium of Mercantile Law. lOtli Ed. 
By J. Maodomjcll,m.a. 2 vols. 21. 2s, 1890. 

Herehant Shipping*— A Treatise on 

the Law of Merchant Shipping. 4th Edit. 
By David Maolaoulan, m.a. 22. 25. 1892. 
Makhden'b Digest of Cases relating to 
Shipping, Admiralty, and Marine Insurance 
to the end of 1897. 8O5. 1899. 

PuLLiNo's (A.) Shipping Code; being the 
Merchant Shipping Act, 1894, with Notes. 
7f. (W. net. 1894. 

Hiningr* — MaoSwinnby (R. F.) on the 
Law of Mines, Minerals and Quarries. 2nd 
Edit. 2L 1897. 

Mortgrag'es.— RoBBiNs' (L. G. G.) Trea- 
tise on the Law of Mortgages, l^ledges, and 
Hypothecations. 31, 1897. 

Municipal Corpopations.-— Rawluv- 

son's Law relating to Municipal Cor})ora- 
tions. 9th Edit. ' By J. F. P. Kawlinsos, 
K.c. and J. A. Johnston. [In thr Press. 

Nisi PpiUS.— Hoscob's (H.) Digest of the 
Law of Nisi Prius Evidence. 17th Edit. 
2 vols. 21, 2s. 1900. 

Parish Law. — Steer's Parish Law. 
6th Ed. 20*. 1899. 

Partnership. — A Treatise on the Law 
of Partnen^ip. By the Right Hon. Sir 
Nathanikl Lindlet, Ent., Master of the 
Rolls. 6th Edit., by W. B. Lindley, m.a. 
S5s. 1893. 

Patents. — Terrell's Law and Practice 
relating to Letters Patent for Inventions. 
By Tuos. Tburbll. 3rd Edit. 25*. 1895. 

Personal Property. — Goodbve's Mo- 
dem Law of Personal Property. 3rd Edit. 
By J. Herbert Williams. 18s. 1899. 
Eelkb's Epitome of Personal Property Law. 
65. 1901. 

Williams* (Joshua) Principles of the Law of 
Personal Property, intended for Students. 
15th Edit. 21«. 1900. 

Privy Council. — Practice of the Privy 
Council on Appeals from British and 
Colonial Courts. With Forms and Prece- 
dents. By F. Stafford and G. Wheeler. 
21. lO.'j. 1901. 

Probate. — Powles <fe Oakley. A 
Treatise on the Principles and Practice of 
the Court of Probate in Contentious and 
Non-Contentious Business. Being the3rd Ed. 
of Browne on Probate. 1 vol. 30*. 1892. 

Procedure. — High Court Procedure 
with referonce to Firms, Corporations, Com- 
panies, and other Associations. By R. E. 
Ross. 6s. 1902. 

Real Property. — Principles of the Law 
of Real Property. Intended as a First Book 
for the Use of Students in Conveyancing. 
By the late Joshua Williams, Esq. 19th 
F^. By T. C. Williams, LL.B. 2U 1901. 

Goodeve's Modern Law of Real Property, with 
an Introduction for the Use of Students. 4th 
Edit. By Sir H. W. Elphinstone and 
J. W. Clark. 21 5. 1897. 

An Epitome of Real Property Law, for the Use 
of Students. By W. H. Hastings Kelke, 

1899. 

es. 10th Edit. 

ted by Harold 

In thr Press. 



Receivers. — Kbrr's Law and Practice 
as to Receivers appointed by the Court of 
Chancery. 4th Edit. By P. F. Wheeler 
and C. Burnet. IO5. 1900. 

Roman Law. — Kblke's Epitome of 
Komun Law. 6«. 1901. 

Sale. — Benjamin's (J. P.) Treatise on 
the Law of Sale of Personal Property, with 
reference to the American Decisions and the 
French Code and Civil Law. 5th Kdit. 

Ill preparation. 

Ker (W. C. a.) and Pearson Gee's (A. B.) 

Commentary on the Sale of Goods Act» 

1893 ; forming a supplement to Benjamin on 

Sale. ISs, 1894. 

Settled Land Aets.— The Uw and 

Practice under the Settled Land Acts, 1882 
to 1890. By Aubrey St. John Clbrkk, 
B.A. 2ud Edit 95. 1891. 

Sheriff Law.— Mathbb's (P. E.) Com- 
pendium of the Law relating to the Office 
and Duties of a Sheriff. 25«. 1894. 

Statutes.— Chitty's Statutes of Practi- 
cal Utility. New Edit. By J. M. Lbly. 
Magna Charta to 1901. 14 vols. 1.^/. 15^. 
Continued by Annual Supplements. 
Maxwell on the Interpretation of Statutes. 
3rd Edit. 21«. 1896. 

Support and Subsidence.- Banks. 

A Treatise on the Law of Support for Land, 

Buildings, and Public Woiks. By G. Banks. 

^ 12*. 1894. 

Title. — Hints as to Advising on Title. 

3rd Edit. By W. H. Gover. Ss. 1896. 
Torts.— The Law of Torts. By J. F. 

Clerk and W. H. B. Lindselu 2nd Edit. 

26*. 1896. 

Fraser's Compendium of the Law of Torts. 

5th Edit. Ss. 1902. 

Trade Marias. — A Treatise on the 
Law of Trade Marks, Trade -Name, and 
Merchandise Marks. By D. M. Kerly. 
2nd Edit. 86*. 1901. 

Trade Unions. — Trade Union Law and 
Cases. By H. Cohen and G. Howell. 6«. 
net. 1901. 

Trusts. — Lbwin's (Thomas) Practical 
Troatise on the Law of Trusts. 10th Edit. 
21. 2s. 1898. 

Romer's Judicial Trustees' Guide. Com- 
prising Synopsis and List of Trustees' In- 
vestments, and the Law and Practice on the 
subject. By T. A. Komer. 8s. 1898. 

Vendor and Purchaser.— Law re- 
lating to Vendors and Purchasers of Keal 
Property. By T. C. W i ll i a m s. Jn the Press, 

Waters. Law of Watera, Sea, Tidal, 
and Inland. By H. J. W. Coulson and 
U. A. Forhes. '2nd Edit. Zbs. 1902. 

Wills.— Jarman's (T.) Treatise on Wills. 

5th Edit. 2voh. 3/. 10*. 1893. 

Haye-s (W.) and Jakman's (T.) Concise Form 

of Wills ; with Practical Notes. 11th Edit. 

By J. B. Matthews. 2U. 1898. 

Workmen's Compensation. — Law 

relatint; to Workmen's Conipensalion. With 
Bales, Regulations, Orders and Forms. I^y 
W. BOWSTEAI). 9s. 190h 

Minton-Sknhou.se. Accidents to W'orkmen. 
2nd Edit. 255. 1902. 
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